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HE Criminal Records of a Conntrjr arc an historical 
monument of the ideas of 3 PeoplL*, of theur manners 
and jurisprudence: and in the days of ig;norance and 
barbariim, they exhibit a striking, but hideous picture 
of human nature. The record* of ScotUnd, in parti- 
cular, prewQt such a frequent display of the extrava- 
gance uf the human mind, as amuses th* f jncy after 
the wearisome detail of form, and the dtggusting re* 
presentation of guik. 



While those materials gratify curiosity, tliey also af- 
ford useful information. They show what bitter fruiti 
are produced under the gloomy climate of 1 tyrannical 
Government, and a superstitious Priesthood; snd they 
afford us ample ground of consolation, when we com' 
pare those bitter fruits with the blessing* which we en- 
joy under a free government, and io an enlightened age. 



To present tliesc Trials unabridged, would be to fa- 
U ttgue the reader with tedious rubbish; and to deliver 
' them without illustration or remark, would be to de- 
prive them of that fund of eotertaintDent and inform. 
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atton which they ought to possess: But the maoner 
in which I thought it advtscable to pub1i.->h them has 
laid me under certain disadvantages, viz. the necessity' 
of delivering my own opinioo upon a variety of difli- 
cult and important casesj and of undergoing no incon- 
siderable degree of labour. 

In the course however of my search, into volumin- 
ous, obscure, and mutilated Records, I derived great 
beneCt and satisfaction, from the pohte and cheerful 
assistance afforded me by the Gentlemen in all the 
Public Oflices which I had occasion to consult; and in 
particular from that of Mr. NorriSt Depute Clerk of 
Justiciary, and of the Messrs. Rouertsons, Keepers of 
the Kccords in the General Register, whose judicious 
-and liberal wd greatly alleviated the trouble of my work. 
And if it shall be honoured with the public approbation, 
Iiihall think myself amply recompensed for the toil of 
a long and laborious research. 



Edinbvxgh, 
i St Jug. 17S5 
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OF TREASON. 

THa! of John Matter ' ofForbess^ for cotispiring to 
assassiitale King James V. J'or editing a muthof in 
the King's fiost, and for attempUng to sacrt^c part 
of the army to the English, 

John Master of Forbess, on the 12th of Juno, 15:38, 
waa accused by George Earl of Huntly, before the '"'^^ 
King and the Lords of the Privy Council, of the 
crime of Treason. The Treason charged was, that 
the accused had conspiredj the King'9 death, by me- 
<lUating to kill him wttU the shot of a culvcrin,\vhe[i 
his Highness was in the borough of Aberdeen. The 
Master of Forbess protested his innocence, which he 
offered to maintain by single combat. The Earl of 

' MatUr of Forbcu n a Scottitb phrase, tigntf) ing dcIc-iC loo 
and heir4jipaietit of Lord ForbMt, itnJ so of (fac eldeit ion of 
aBf CaroB. 

t Records of Justiciarr, ISch June, 1^36. 

A 






fftEASON. 

1537 Huntly declared, that liIs informers were not pre 
sent; but he would bring a lantled man., or gentle- 
man, who would avow the charge before the King 
any day his Highness would appoint, and, failing 
thereof, he took up the pledge. 

The Privy Council having taken the Earl of Huntly 
hound, under die penalty of gO.OOO • merka, to make 
good his accusation before the King, or the Court of 
Justiciary at Edinburgh, against the first of the en- 
suing month of July; they, at the same time, order- 
ed a herald to charge the Master of Forbess to enter 
himself prisoner in Edinburgh Castle against eleven 
o'clock next forenoon, under the pain of Treason; 
or, at least, to find surety, to the amount of 20,000 
nicrk:i, to stand trial on the day appointed; also, that, 
during ha residence in Edinburgh, he should net 
approach nearer the Royal Palace than the Netber- 
bow-pr>rl; and that, when it should please his Ma- 
jesty to visit the town, the Master of Forbess should 
Confine himself within hb own apartments. 

No further procedure was held in this matter till 
the 8tli of December, when the King directed a 
warrant to the Ptivy Councilt requiring them to give 
orders to the Justice Clerk to take surety from Lord 
Forbess, as well as the Master of Forbess, that each 
of them remain in Edinburgh Castle till the)' find bail, 
to the t extent of 10,000 mcrks, to appear and stand 
trial when called on. 
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• For the ralue of Scouuii money in those liinc^ sec Amot'i 
Uiil. of EtTribuigh, p. 87, 90, Sec. 

t RecofJutt. llihI>t-centl]Cr, 1.>S6. llih Jiilj-. IJ3T. 



TREASON. 

On the Hill of July, 1537, he was trietl foi: High lSit\ 
Treason before ttie Karl of Argyle, Justice-Genera!, 
and the Commisstoners of Justiciary. 'J'hc indict* 
mem contained several charges, * That the prisoner 
' was guilty, at-t mid pari,* of a treasonable and abo- 

* minabte coo^pi^acy to perpetrate murder f upon the 

* King's most noble person, by the shot of a culverin^ 
f when his tlighnc»s was in his borough of Abei'deen, 
'-for the purpose of adminis1erit>g justice within the 

* northern parts of his realm; (bat he was concerned, 
*. art Olid part, in the treasonable mutiny which arose 

/ in the last Koyat army that marched to the borders, 
^ for national defence, against the English forces, tbo 
*£cottish army being then at Jedburgh^ and that be 

* traiterously conspired the destruction of a part of 

* the army raised to oppose the incursions and rav< 

* ages of our ancient enemies of lijigland, who were 

* hovering upon the borders, to the imminent peril 

* of the army, and to the great danger of the state; 

* also, that he traiterously aided our said enemies of 
' England.* 

I-lttcen persons, some of them men of distinguish- 
ed rank, and all of tham of respectable station, sat 
upon the jury. They were, Robert Lord Maxwell, 
William Master of Giencairn, Knight, Sir John Mel- 
ville of Raith, John Hume of Coldenknows, George 
Crawfurd of Feddorat, AU-xander Leslie oi Pitcaplc, 



* Art aitd pari a a phmc id the Scoiiisli taw, wlii<h denotes, 
ddtng and abeuiag. It wgufiei tbe uiii« with the l^ia phrtue, 
tpe el consilio. -^ 

+ The indicunent is in Latin, the mrdict in Engluh. 

Ait 
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159? John Patttotin of Pitmidden, David Duncanson of 
'^'^'~' Stand an staiM?5, John Leslie o( Bouquliaine, Nicholas 
Ross of Auchlossin, James Garioch of KiUsuue, 
Gcoi^e l-cslie of Ncwieslie, John Cumming of Cul- 
l«n, Cfiarl«s Demp:;ter, and William Leslie of Coc- 
lancije. Thejury^ found him guilty of the whole 
Crinicj charged against him, article by article. Sen< 
tcncc was then pronounced upon him, * forfeiting 

* his life, lands, and goods, moveable and immove- 
' able; ordaining him to be harled* through the 

* causeway of Edinburgh, and hanged on the ga)lnw3> 
'* till he be dead, and to be quartered and diaQiember- 

* ed as a traitor.' 

Drummond of Hawthomden, and the later Scot- 
tish writers, have thought proper, for what reason 
I know not, to pronounce! decidedly tliat this was 
an unjust sentence. The following reasons, however, 
lead me to think, that we are by no means entitled 
to conclude that the jury returned an iniquitous ver- 
dict, which wn$ to infer so dreadtul a doomj and 
that our idea of the prisoner's innocence cannot 
exceed bare conjecture. The evidence given on his 
trial is not recorded in the books of Justiciary, nor 
was it in use to be taken down at that period; and 
the presumption surely b, that a jury would not, 
contrary to their conviction, sacrifice the Ufe, for- 
tune, and Hme of a fellow citizen. 

About this period two inveterate factions sprang 
up in Scotland. Lord Forbes was, perhaps, the very 

* ]3Tai«,ii on a hurdle. 

f Diummond'i Hiiu of tlie Jamei's, p. 101, Scott't Uiit. cf 
ScaUnd, p. S44. 
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man of rank in the north, fHagtiaeJamtUae ctJiK- \s%' 
•.■princeps' who professed tlw doctrines of re- 
£mution; hence we may su^>cct the panultC; of 
racceeding writers when treating of this Lord and hie 
faniUy. Suchof the proceedings against the prisoner 
as we still can distinaly trace, were neither harsh nor 
precipitate. '1 he Earl of Huntly, the accuser, was 
ordained by the Privy Council to find surety, to the 
amount of dO,0<K) merks, to make good his accusa> 
taon; whereas the prisoner, and Lord Forbess, by ex- 
press warrant, under his Majesty's hand, were re- 
quired to fiad surety only for 10,000 mcrks, to stand 
trial when called on. Upwards of thirteen months 
elap>ed between the accusation and trial, a period 
lurety sufficient for the abating of passion, and the 
invcatigatiog of truth. The prisoner wis a man of 
impetuous temper and profligate iifc^ a person who, 
.although many believed him innocent of conspiring 
the King's death, although he denied it on the scaf- 
fold, yet the public hardly regretted his fate, on ac- 
count of his proHigacy and wickedness; and he him- 
self acknowledged that he dcsf rved to die for the 
murder of the Laird of Meldrum. Even in those 
barbarous times it was not uncommon for a prisoner 
to be acquitted by his peers of a charge of treason. 
Robert Lord Lisle was fried before the King himself, 
by sixteen Lords and Barons of Parliament,! who 



• Tlie CMC of Cowry >Sordt a notable instance, that a chanw 
*p«oa oi TcToiiiiattoii vru vae to find in hit partf advoc^tei lead;-, 
notonly lo.^ipeofftic imputation of conspiiKy, buiw t«(«t 
ibccbaige. , 

t 19th MaKh, nSl. Axnot'i Hist. p. 64S. 
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1 537 ^'^0 pronounced him innocent of the treasonable 
^"vsj correspondence with the English witli whicli he was 
charged. And Archibald Dougtiss, when prosecuted 
for the treasonable murder of Darnley,* in the ver< 
diet of his jury, esperieoced the tike justice, orjh. 
vour. Two eminent Scottish historianii were cotein> 
porarjr with the Master of Forbess. At the time of 
his trial, Buchanan was thirty-one years of age; and 
3Lesly> it is probable, was about the saine period of 
life. They both mention the conspiracy to assassinate 
the King; but such is their inaccuracy, that neither 
uf them takes notice of the charge of excitiug a mu- 
tiny in the Scottish ui-my, or that of a treasonable 
correspondence with the English. Lesty dees not 
insinuate that the Master of l-'orbess sulTcred an un. 
just sentence,! but observes that his father, the Lord 
Forbess, after a tedious confineiAent in Edinburgh 
Castle, on the same account, upon a more minute in-i 
vestigation, was exculpated from every smpicioa of 
guilt. The indecisive ambiguous report of Buchanan, 
that many thought the ISlaster of Forbess innocent of 
meditating an assassination, at the same time that his 
other crimes rendered him deserving of death, is the 
slippery foundation on which the carelessness or par- 
tiahty of later authors has reared the fabric of his in- 
nocence, glittering in distant prospect, but vanishing 
upon approach. 

I present the reader with the passage from Buch. 
anan. 1 will not d^rade his stile by attempting to 
translate it. * Joannes Furbosius, juvenis accr, et 
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• 26lh May, I5S6. 
t Lesly du Rcb, <jtix. Sc«f>r. p. 146. 
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^-ma^naejaniiiiae etjitctioms prhtceps, ab HuntUtio 15*1 

* acmulo cr«//ft(r opprejsus. Erat enim quidam Stra- '""•^^ 

* chanus, homo ad quodvis flagitium promptus, mul- 

* tos annos Forbosio valde famiiiaris, et omnium ei 

* nequiter patiatorum aui ronsciiis, aul partjceps^ aut 

* miciOT. Is parum (ot rebatur) ab eo pro merito 
'* cuttus ad inimicum cjuj Huntileium se coofcrr; ct 

' crimen capitile, vel ad emn dclulil, tt/ (ut phirimi 

* putant) una cum eo confinxit: Quod Forbosius vi- 

* ddlcic, ante annos complures, de rege occidendo 

* consilium iniiset. Id crimen, quanquam nee satU 

* firmis argumends, ncc idone'is tcstibus fuissct pro- 

* batum, et studia inimicorum in judicio nemioem 

* laterent, 13 die JuUi, a judicibus, magna cs parte 

* 2b HuDtileio conductis, damnatus, capite luir. Sed 

* ejus sup]>iicium \TiIgo minus trislc fuit, quod, ctsi 

* criminis, ob quod pocnas dcdcrat, cspcrtem homi- 

* ncs nrdernl, tamcn, ob supcrioris vitae Minora, 

* roortc non indignum ejislimarenW* 



Mr. Archibald Douglass^ Parson ofGlasgo-a.^Jbr the 
Treasonable Murder t^fJIenry AV/ig' q/' Scots* 

Archibald Dooglas was cousin to James Karl of 1519 
Morton, Regent of Scotland. By him he was ap- ^--^ 
pointed a Lord of Session on the 1 1th of Ntivembcr, 
1578; and> in the interval between the dou'nfall 



Bucliinnni HiA. lib. 14. sect. 59< 
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isso and execution of the Regent, he was dismissed from 

v-'vvi the bench. 

On the 31st December, lS80,the Earl cf Morton, 
and the prisoner, were both accused before the Privy 
Council of the murder of Darnley. The King sent 
privately to apprehend the piiioner, who was then at 
Norham; but he, having got intelligence of Morton'? 
commitmcDt,* fled to £ngl.ind; and Elisabeth, in the 
usual stile of her policy, refused to listen to James's 
repeated entreaties that she would surrender the prU 
soner to justice. * 

After being degraded from the bench, the Parlia-' 
ment pronounced, in absence, a decreet oifurfauU^ 
vrt\ against him in the month of November, 1581. 
The same Parliament passed an Act of approbation of 
ihc Earl of Arran's|i proceedings concerning the mur- 
der of the King's father. This Act sets forth, that 
the Earl of Arran had accused f the late Earl of Mor-' 
ton, and Archibald Douglass, as guilty, art andpart^ 
of the murder of Darnley; that Dougla&s, conscious 
of his guilt, had fled to England, and continued fugi- 
tive. And a solemn protestation was entered in Par- 
liament $ by many Lords, dignified clergymen, and 
barons, tliat nothing should be hereafter done con- 
trary to the Statutes enacted Id A. D. )571, and 



• SpotUiwooJ'« Hittorj-. p. 310, 3+S. 
f This decree is not entered in tlie rolU of Piirlixmfrai, 
X Foifcinire. [{ Caplaia Jiimcji Stewart, 

f Unprlnurd Acts, Ociobn- 24, 1581. General Register. 
$ 'ITie Aei 1579, c. 36, proliiliti-d ajid amiuHed all dispositions 
and nlieiuticn) of goods oi cttaicf^, xtadt, or to be made, by xnf 
perioRt convicwd, or lo be cotiricied> of t?te inurdcr of I>;tni]ryt 
orcfihc Rcgmc Muttht. 



TftEAfJoW. 



» 



M79, concerning the murderers of the King's fiirher, isse-l 
till his Highness should Iw of age. ^■""^ 

•■At what time the prisoner returned to Scotland, 
tknow nor; but, if my notion of his trial he well 
founded, he returned in the well grounded C<mfi. 
denco that all hii powerful triends did not die with 
Morton. 

While the King was yet 2 minor, the mim<iter<i and 
officers of state had the assurance to pats an act un- 
der the Great Seal,* restoring the prisoner, in his 
Majesty's name and authority, against the decree of 
Parliament Jwr/a«//irt^ him lor tlie murder of the 
King's father. This -iZXoirehabiUtatiou-. as it le called, 
contains, at the sami; time, an awkward and incon- 
gruous clause, declaring, that, if the prisoner should 
be found guilty of the murder, the act should be of 
no fuccc or effect. On the 2 ut of May, 1 ^86, u ithtn 
three wcdcn after the date of the former actf, the 
prisoner received a pardon under the Great Seal for 
all crimes and treasons committed by him. except the 
murder of the King's father, and Ave days alter he 
was tried for that muider. 

A commission was passed under the Quarter Seal, 
appointing Mr. John Prestoun.J and lidward Bruce, 
Advocates, Commi&iaries of Edinburgh, to sic in 
judgement upon the prisoner, who was brought to 
trial on the 26th of May, 1586. It was cliargcd in 
the indictment, that the prisoner ,j in the months of 



• Qrctt. Seal Rccotdt, Muf 1, 1 JS6. f Rild. May SI, I58G. 

X Recot^ of JtuttcUtf, May2Si I^SC. 

( In ihc indictniiMit, tie ti drsi^med Mr. Archibald Dou*Iai«, 
jnnon of Glasgow) but, in the rekaiUiitttim and fanfoa uiw'er 



1 3SG January and Ftibruary, 1566, along with Jamei late 
^-"^ Earl cfBotliwell, James Ormeston of //■,'?////., Robert 
Ormeston his uncle, James Hay" of Tallat John Hep- 
burn, ciUcd John of Bowtown, and sundry other a&- 
complices, did conspire, and finally did determine 
upon, the murder and psrrkide of the late Henry 
King of Scot-;: that the prisoner, and the other per- 
sons mentioned, by themselves, their servants, and 
their accomplices, were guilty of perpetrating, aid- 
ing, and abetting, the treasonable murder of Henry, 
andof William Tailzeor, and Andrew Mackaig, hU 
groomst of the chamber, in a lodging beside the 
Kirk of Field, in the burgh of Edinburgh, upon the 
]Oth of February, l5fiG, about two hours past mid- 
Bight; that they burned the house, and blew it up in 



ihe Great Seal, lie Is fortlicr designed one nf die ordinary Lords 
of ScsHon, not with it:indtii^ he appears to base been diiirutsed 
fioni the bench in April, I5S1. 

• It was lliis James Hay of T.illa nnJ .Trlin Hepbum wliri ac- 
tually set fuc 10 t]ic maich. Tiie Earl of Soihtvell, anJ others 
of hit accomplifei, wailed in the court-yard. A& it was :i quar- 
tCT of an hoiu eie tlic Iiouse blew up, the Eiitl grew iinp:nifnt, 
dreading thai ibc maidi was not rij;hily kindled, and ivrmld h,iTc 
gone into the house to tee if the match was buridng, had ho rot 
licen prc%-cnicd by Hepburn. The contjiirators saw the houw 
rue ill ihfair, beard the craclc, and r.tn oA; Bothwelt hied him- 
iclf down to his lodging! in the paUcc of Holyroodhouic, jnd 
went to bed for h^df na hour, till die event, which he so well 
knew, was announeoJ. the new? having reached tlie palace. 
{Sco the dcpoiitioiis of four c{ the conspiiatort who iuflcrtd fnr 
this crime, Anderson's Collectioni:, vol. ii. p. 165.) No mention 
is mjde in these depontiont of rl,c piiioaer DonjU&s having l>een 

■t The phrito is the libel is culiculerii. 



I 



hM 



TREASON. 



11 



t)ic air, by the force of gunpowder, wliidi, for that 158C 
purpose, they had rca;n:ly conveyed into vaults, and """^ 
other low and dark, places under ground; that, there- 
by, the prisoner had incurred ihc patns of treason, 
and ouc;ht to be punished by the loss of Ufe, fortune, 
and f^me: thit, turtbcr, he was in the treawnable 
forfknowlcdt^e of the crime, and concealed it, by 
which he had incurred the tike penalty: that, as an- 
other circumstance of his being guilty, art niid part, 
of perpetrating the said murder, he, in the hurry 
and hustle whicU accompanied that deed of darkness, 
tini his Hnclii,'* w litch ncxi day being found upon tho 
spot, were acknowledged »> be his; that his guile 
was farther conQrmcd by his flight into £nglind, to 
which he had recourse when summoned before the 
Privy Cjuncil to answer for this crime: that he re- 
inwned in Kngland several years, which was a tacit 
acknowledgement of Iijs guilt, and that, in Novenv 
bcr, l^ai, he underwent a sentence of ft>rfeiture for 
the «aid crime; that his intimate friend, John Bin- 
ning, who wa< convicted and executed ior the mur- 
der in June, 15»],(lid frequently depose and declare, 
that the prisoner was guilty, art and pfirf, of the 
crime, and did actually devise and perpetrate the. 
same; and that ginning repeated this dedarntion m 
presence of the whole people at tlie place of his exe- 
cttiion: and, lastly, that JimosEarl-ot ^torton before 
his death confess^ his foreknowledge of the mur- 
der, and declared it was the prisoner who revea!e<l 
the same to him, and that he, the prisoner, was ac> 
tually present at (lie committing of the murder. 

> b «. JUnc ius difjien. 
52 
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Tlie indictment being read, the prisoner produced 
a warrant from Ins Majesty, directed to the justicesi 
ii'qutring them to admit his lawful defences. He 
declared, that, trusting to his innocence, he desir« 
no prolocutor; and he pleaded, that the charge oi 
forekr^owlcdge of the murder, and coocealing tlio 
same, ought not to pass to tlje knowledge of an as- 
Mz^, ill respect of his Majesty's pardonj and the Court 
sustained this plea. The Court then proceeded to 
name a jury, when an unusual obstacle to the trial 
occurred. Of, the persons summoned to be upoa 
the jury, a sufficient number did not give obedience 
to the citation. The absent jurymea were fined, 
and the trial stopped; but, from whatever cause the 
absent persons dedined to sit on this jury» the pri- 
soner had no mind that the trial should be interrupt-* 
ed. Kor was the court hostile to his wishes. It con- 
tinued to sit in a pause till a precept directed to the 
justices and advocatc-subslitute was procured from 
his M^ijesty, and produced hy the prisoner. This pre- 
cept set forth, that the prisoner uas pn'setlllj/ etiUttd 
mpamel,* to stand trial for the murder of Hewryj 
that the trial stopped through the not appearing of 
2 suflicicnt number of jurors; and it required the 
judges and King's coun'jet to supply the number of 
the absents by such gentlemen as liappcncd to be at 
the bar, or in the court. The advocate-substitute 
desired that this precept might be entered i" the 
process as bis warrant, and trial proceeded. 

llie nine jurymen who appeared, in consequence 
of their summons, were Patrick Master qf'Graiff 



* Ptodocft] at the bar. 
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chancellor (i. e. foreman) of the jury, James Colvill \Bt 
of Easter Weemyss, Robert Logan <^Reslalrig, An- "^"^ 
drew Gray of DunjTiald, Andrew Ixigan younger of 
Cotfield, Gilbert Gray of HalOinran, Mr. Simuel 
Cockborn of Templeliall, George Home of Spoct, 
Patrick Johnston younger of Elphinston. Those who 
were picked from the bar, and added to the listi 
were William Kcr younger of Ancrum, Alexander 
Baillie of Littlegill, Master Robert Fawside younger 
of that Ilk, Gavin Carmichacl of Wrichtslands, 
James Logan of Parsonsknows,* Andrew Ker of 
Greenhead, George Hamilion of Preston, and Wal- 
ter Kcr, brotlier to the Laird of Greenhead. 

Seventeen jurymen sat on this trial; thb was un* 
common, but not unprecedented t Nineteen were 
summoned to be upon it, of whom nine only obc)cd 
the citation. The ten who absenteti themselves were. 
Sir Archibald Napier of Edenbellie, Knight, Sir John 
Edmestoun of that lik, George Home of Wedder- 

burn, Alexander Dalmahoy of that Ilk, Mow. 

bray ot iUrnbouglc, Francis Douglass of Borg, 'l'ho< 
mas Otter bourne of Redhall, George Home of Brox- 
moutb, Robert Lord Seytoon, and Patrick CargiU 
of that Ilk. They were fined £i* each for their dii^ 
obedience. 

It might naturally be expected, with regard to per- 
sons even in the respectable sphere of life to which 
tbcie jurymen belonged, that the lapse of two hun- 



* PanoiulcnovK wiu x put of the ctntc of Rcitalrig. It is 
the fpot on nliich tht hoosc of Mr. Aleiunder Robcitson, one of 
the piincipnl ckik» of tefsion, is now built. 

f Ciaig <Ie Frodis, p. 4& 
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15S6 The counsel for the prosecution, in order to prove 
'the indictment, produced the process of forfeiture 
for this ciimc, led to Parliament against the priaoner, 
ud sentence following upon it, in November, 1581. 
The prisoner, in his defence, denied simpliciter the 
first article of the libel,* liz. the actual murder, and 
being concerned in it, art and pari. As to the los- 
ing hi^ nru'les, he averred it to be false, and required 
the same to be proved by any person who was pre< 
sent at the finding of them, or who had seen them 
at any time from that period to the present hour; 
that the circumstance of losing his mwles could not 
be instructed by Binning's deposition, declaring that 



beRTingt1)i!!ntcript!on,f ' LadifJancl Kfr,Lady Raialng, jaia 
dtparled f*w ti/i, 17'^ Mai/, I52S.' Thiry vrnv apain allieJ to 
the perion of Robert Logan hinuclf, w}iuse Lady'i nnmc wa* 
Marion Krr.} William, Eccond Lord Ruthvcn, who died A. D. 
1559,11 luul a daugliter, Bxrban, married to Patrick, liith I.crJ 
Cray, h^TtotkeMadtrofGrrt^, who »nt on iMsjiiry. He 
had arotlier daughicr, Margaret, mained to James Johniton of 
KIphinstoa. William's son. Patrick, third Lord Rutlivcn, who 
W»» concerned in the murder ff Riccio, had Ji <Unghlcr, Isobel, 
nuuiied to Sir Jamci Colvilleof Easier Weemyw. Patrick, «iith 
Lord Cray) and fatlicr to the celebrated Mauer of Ctay. mjr- 
ried Baibam Rulhven, »i*tcr to Patrick, tl.ird Lojd Rmliven, and 
aunt to Williain, £rst Enrl of Gov ly. Agnci Gray, lixtcr to tlie 
liith Lord GnXi and uant to the Master, v^w married to Sir 
Robmt Lognn cf Rcnalrig, fnhcr to Robert Logan, who was 
fbrfL-iied ior Cowry's conifiiracy. 

* Lilid Is the Scoitiih law term for indictment. 



t Arnot'i Hilt, tt Eitioburgli, p. 3$T. 

t IUcmJ o( Sipnturn. liih July, 1607, bih Afril, \t30. 

U OoojUm* Peerage, p, 305, R(1. 
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(he prisoner wcut fortli, armed in his secret* ind I5R6 
ftt-cl bonnet, lo tbe committing of thai horrible crime; '^"•'^ 
for the road between the prisoner's lodging and the 
place where the murder was committed, was by no 
means fit for an armed man '* to pass xcUh t tcclivat 
nrries to sick a deed:" that, in all probability, no 
such tiling was found there, and that it was but a 
mere fiction. As to tlic inference of guilt, drawn 
from his Sight into England, upon getting intclti- 
geaceihat he was accused before the King and Privy- 
Council of this treasonable crime, on the Ian dav of 
December, l.5fjO, and hb shortly aficrwards being 
forfeited for llie same, he declared that he absented 
himself from the realm out of a just fear, which 
would have moved any mm-, for his whole goods 
and possessions ' had been intromitlcd with, Iv/bre attif 
attach'm^:' but that, speedily after his leaving ilie 
realm, and as soon as he gut information that he was 
charged with thi:i horrible crime, of wliich he was 
innocent, he instructed the Queen of England's am- 
bassador in Scotland, for the time, to olfer. in the 
prisoner's name, to present him to the King, that he 
might stand trial, ' ttpo3i condition that there sfwutd 

* be deputed itnsusjKXtedjud^fs andpersms of assize;' 
whercunto his Highucss answered, * 'I/iat he xiuiild 

* tiot indent vit/t Am sutgecL' As for the process of 
foi-fauUurc produced, ii could nowise tend to his cun- 
vnciion, in respect of the letters of rthabiiifatiuti. 

To this the King's advocate aniweicd, und the 



* Sfovl is an old Scottish word for 3n under coat of dcfnce, 
prtibabty ma Jv of wire. 

I In tc'rtl slirpr" to axU » doei 
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answer was solid, That the letters of rehabilitation 
could not restore the prisoner ajjainst the sentence of 
forfeiture, which being pronounced by Pariiament, 
and remaining unreduced, could not be done away 
by any other authority than that which established it} 
and this he desired might be attended to by the jury. 
For verifying the indictment, he further produced 
three declarations and depositions, emitted before 
the Privy Council by John Binning, late servant to 
the prisoner, on the 10th, 1 1th, and 15th May, 1581. 
In these depositions, which were authenticated by 
the subscriptions of the great officers of state, the 
deponent firmly and constantly swore, that the pri- 
soner ' passed to tiie deed doing, the said Jolm Binning 

* atid Thomas Gatnier, tits servants, l>eing v-ilh ftitn in 

* companif' The pursuer produced tiirce other de- 
positions, one by the Utc James Ormestoun of that 
I(k, another by the late John Hay of Talta, and a 
third by the late Paris, a Frenchman. 

The prisoner argued, that John Binning's dcposU 
tions could not militate against him, becau&e they 
were self-contradictory, the deponent sometimes de- 
claring that the prisoner had gone to his bed on the 
night of the murder, and that the deponent left his 
master's chamlier and went Co his own dwelling- 
house, where he was taking his repose while that 
horrible murder was perpetrating; and that, * hear- 
ing ' file crack «/" tti£ Itlo'txiiig (J' the King's house in 

* the air -with po-^der, he rose and came to his ma^- 

* tcr's chan»I)cr, where he found hirft — lying on his 

* bed, reading on a book,' But declaring, in another 
part ol hi.'t deposition, that, on the night of the mur- 
der, the prisoner, alter supping in his own apart- 
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ineot, nobody being with him but the deponent and 1586 
Thomas Gairncr, both his seirants, went out at the ^''^'^ 
back door of his house to the committin;; of the 
murder, accompanied by these his servants: that tliere 
was another inconsistency in the deposition; for Bin- 
ning declared, that, on the next day, he attended 
hii master to the tolbooth, i. e. to the Court of Ses- 
sion, which was impussiblei for tho niglit of Uic mur- 
der was that of Sunday preceding pastern's Even,, 
which was vacation time^ when the Lords did not 
sit: furtlier, that the prisoner was not then raised to 
the bench; and that Binning was not his servant at 
the time of the murder, nor did he come to his ser- 
vice for two years after; and he pressed it upon the 
assize to mark these inconsistencies and contradic- 
tions. 

The King's advocate answered, that the deposition 
of Binning was sufficient to testify the libel to be 
true; for that, in all the material parts of his evi. 
deocc, he declared the prisoner to be participant in 
the murder. The prisoner replied, that Binning was 
but a tingle miness, which was not sufHcieut to con- 
vict, in a civil action, far less to infer condemnation 
for a capital crime. He pleaded further, that tho 
confession* of tlie Earl of Mnnon ought not to be re- 
gardcd, for the same had not been produced in i^r- 
Uamcnt, when the sentence of forfaulture was pro. 



* Tkit confesiion was suf pi»od al Uie Iidm not to Lave been 
prodaccd on pnrpow to ntFord the jury » pmcxt for uc()uiLting 
the prlioncr. And the contriviinec MtA wccea of tliii collusive 
tri^ w«c inipuictl lo iho iniTipiict of th* M;trtcr of Giny, anJ 
of Randolph, llie Engliih ambawJ^r. Move»^McrR«li», p. IW, 
for A. D. 15S6. 
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loSfi nounced against the prisoner; neither was it row 
^"^^ hid before the jury; and, besides, the confession 
was cn:iittGd after the Earl's condemnation, conse- 
quently it WS3 that of a person dead hi Anp. Hnally, 
he alledged that the depositions of Ormeston, Hay, 
and French Paris, far from criminating him, testified 
his innocence; for that these tlepoacnts described the 
whole circum?tar.cc3 of ihe viurder committed by them- 
selves and their accornpHcc!, without making any men- 
tion of him. The urgument was finished by a reply 
from the Kit!j;'s advocate, in which he maintained, 
"that the deposition of Binning, to which he adhered 
at the hour of denth, together with the notoriety of 
the (act, and the confession of the Earl of Morton, 
which was ' moiv than v'}fonovs' to the assize, and to 
the whole country, and consetjuenily reeded no pro- 
duction, wore more ihsn sufiicient to convict the 
prisoner: and he protested for an assize Qf nil fid er- 
ror, if the jury should cu-<mKc and acqidt h'tin. 

Sir William Stewart, son to Lord Ochihrce, also 
aprpeared at the bar, and, as near cousin and kins- 
roan to the King, set forth, that in respect of the 
prisoner's being convicted in Parliament, of avl and 
pari in the treasonable murdpr of Henry, if tl\e jury 
should acquit him, he protested for an assize of wil- 
ful error. And the prisoner protested in the con- 
trary, in respect of his answers, defences, and letters 
of rehabilitation. 

The jury withdrew, chose the Master of Gray their 
chancellor, and all in one voice found the prisoner 
clean and acquit of being in company ixith Jiol/mcH, 
QrmesUiU^ Hay, Ifcpljnni, arid (heir accunipUccs in 
CtaitmiUing the crime as libelled. Ihe jury then in- 
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Krtcd their re-uions for acquittiag tbc prisoner, and i.;ais 
these were merely a recapituhtion of the arguments "-"^ 
ui^ed by him in the course of the triul. Oiily they 
mention a third person to have been kilted in the 
King's lodging, one William Glen, who was one of 
his Highncss'a grooms of the chamber, as well as 
William Tailziour, and Andrew Madtaig, mentioned 
in the libel.' 

To this account, taken from the public record, I 
beg leave to subjoin Archbishop Spottiswood's 0(h- 
nion of the trial. * In the estate,' 8a)'s bo, * matters 

* went not much better at this rime, and amongst 
' others, nothing gave more offence than the acqult- 

* ting of Mr. Archibald Duuglu, by form of asaze. 
< This man was known to be guilty of the murthcr 



* In ihr Urief account of the trials nf Knnisg and Home ni 
Spoit, licit U given in the ab»itact MSS. of Jnitkiarj Reconha 
iheie is not a worJ eitlier of proof or argument, Tliai I miglil 
tlirov crny pojiible ligUt on tJic trial of Douglau, I endeavoured 
to liave nxiJiitse to the original itrcord( but the volume of Re- 
cordt. or B'loi nf Atljmtmal, (as it K icnned,) containing tl«e 
prooreditij;( fiom 'iOch December, 1590, to 37lli Norembrr, 
1 JSl, \i not to he fnHind, 'ITiis «icd me tbc more, as Dinning 
having been tried on the 3d ofJuoGi 15i!l.aiid the EattofMor- 
loii having been tried before tliat law- Coun, on the very day 
preceding, I IJattervd myself with the Itope of ptlai^ tbat trial to 
tbe public; bni, from a note in the abstract MSS. tiken front the 
vchimc n'lw miising, I firul that Morton's trial wat not entered 
en the Record. MSS. Abstratn. p. HI. 113, 118. I *l*o 
learclscd tlie Rccoidi of Priry Council and Justiciary, witli a dc- 
virc of evaniining ilicir proceedings in A. D. 1567. being the ye.TT 
In wliich O-ncston, Hay, Hepburn, Sc. were coademned and 
executed for llie niurilcr of Darnlcy; and I can hardly persuade 
myself that ii \t owing to accident that the records of botii tlicw 
Cutirti fw ti-i* j-cir are aluo niiiiing. 
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* of tlic Kiug his father, and )ud Bed into England 

* six years before. 'Hie Earl of Morton, at his death* 

* and one Binny, Mr. Archibald's own servant, whOj 

* was executed about the same time, did both de- 

* dare, that he was present at the doing of that wit 

* ked fact, for which the King had often, by his let- 

* ters and ambassages, intrealed ihe yueen of Eng- 

* land to have him delivered, yet could not obtain it. 
« At this time a remission being purchased to him for 

* the concealing of that murther, with a letter of re- 

* habilitation, whereby he might stand in judgement 

* and plead against his forfeiture, he was in a jury 

* held the 26th of May declared innocent, and ab- 
' solved of the crime. 

• This was done by the procurement of the Prior 

* of BUntire, who had obtruded himself in the Par- 

* sonage of Glasgow, whereof Mr. Archibald had 
' been titular, and otherwise than by his restoring 
' could have no right in law to retain it. Many were 

* grieved to see justice in that sort abused, for main- 

* taioing a sacrilegious possessicn; but to have sent^ 

* him (Mr. A. Douglas) back to England, with a com- 

* mission to reside there as ambassador for the King, 

* which likewise was done, was an errour inescuse- 

* able; and how he, and the Master of Gray, who 

* was chiefe man in that led assise, carried themselves 

* in the Queen of Scotland's businesse, wherewith 

* they were trusted, we will hear in the end of thi» 

* year.'* 



* Spcnisnrood's t&L p. 347, 
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vtEarl of Gotety, and Mr. Alexander Ruthveity 
for conspiring to Ureaoe his Mqjesty qf ///£, at St. 
Johnston J 5lh Jugttst, 1600. 

1 HE Majesty of Rome had subsisted for many ages, 1600 
and her sway extended over the fiirest part of the '-"''^ 
globe, ere the punishment of treason was inflicted 
after the death of the traitor. And it was not till ihc 
division of the empire between Arcadms and Hono- 
rious, a period when the weakness of govcrnmenf 
increased its jealousies and its severities, that a sen- 
tence of infamy could be pronounced after death for 
that crime, and an action brought for wresting the 
estate from the heirs of the traitor. With a similar 
policy, James V. who had long been harrassed by his 
nobles, solemnly adopted this punishment as a parr 
of our law, when he beheld the storms tint were 
gathering round the throne from the enthusiastic 
spirit of religious and dvil liberty that sprang up at 
the reformation.* 

Sir Thomas Hamilton, King's advocate, produced 
before the I*irH.iment, on the 4th of November, 1 600, 
91 summons of treason, duly executed, agaiost Wil- 
Ham Ruthven, brother, and apparent heir, to the 
Earl of Cowry, and to Mr. Alex.indcr Rulhven; and 
and against hij tutors and curators, and all having 
interest, to hear it found and declared that the said 



• D^Morum, lib. 48. til. 4^ lex. 9.j Codicil lib. 9. tit. 8. lex. 
S. vt s«<i. A. D. 397] Junn V. PuL 6. cbap. 69. A. D. 15V). 
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ISOo Earl, and Mr. Alexander, had commhted troaiion, 
by attempting to bereave his Majesty of life, on the 
5th of Aujfusi, 160O. The summons, whidi coa- 
tatng a minute narrative of the transactions of tliac 
bmy day, is dated on the 2Gtb of August, precisely 
three weeks after the date of the conspiracy, and the 
day of appearance v-as the -Hh of November, an in- 
tcrval suflicient for people's minds to cool after to 
great an event, for the defenders preparing their de- 
fences, and for iovestigating the truth. 

The eJtecutton of the summons was certified when 
it was first laid before Parhament. It was produced 
a scamd time on the 1 1th of November. On the 
]£ih, she Parliament i-esumed the cause; and the 
Lord Advocate produced the following depositions 
that were tal^en beiore the I.antf »/'Arik:lc3. • 

Andrew Henderson, chamberlain to the late Eari 
ofGowry, deposed, that, on the iui;ht of Monday 
the -Hh of August, he, after supper, was ia the £arl 
of Gowi^'s own clumber with hii Lordship and Mr. 
Alexander Ruthven. The liarl asked him, What he 
had to do lo>morrow? to which he answered, to ride 
to Ruthven to speak with the tenant's. His Lwdship 
desired him to postpone that jouiney, and to be ready 
by four in tlw morning to attend Mr. Alexander to 
Falkland; to take Andrew Ruthven with him; to 



• The Lords ^ ArtUtfi weic a cammitiit! of d>e difTvrcni 
eliatcf of P.irliaftieili, ivlio ptopiftft! the tuMineitthaTwiitMciJn.c 
bvfoTc i!u' Uiiisc. llicy were ihii year clioscn on die llUi of 
Novembit; the depotitiocii were iinjducnl in Fjrtiimem on the 
l.^ili; tliey must thcrHbrj' liarc bern nnillH lifr.Tfwn llw t]|J]«Dd 
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m^ee haste back wiih what ensvtr his LordshipN 1600 
brother should orders and to leave Andrew with Mr. 
Abxandpr. Thejr set off at the hour appointed, and 
arriving betimes at F^kUnd, tl/e Afaslcr^itm the de- 
poneoc at seven o'clock to sec what the King was 
doin^. He found his Mfjetty in the court-yard 
booted, upon which he returned to the Master, say- 
ing, * Hasre you, the King is coming fonh.' The Mas- 
ter immediately followed his Majesty, spoke with him 
for about a quarter of an hour, and, during the con- 
versation, the King frequently clapped him on tlw 
shoulder. The Master then bid the deponent rid« m 
all haste to Perth, as he loved Lord Gowry and hu 
honour, and acquaint him that the King would be 
diere with a slight retinue speedily, and tell the Earl 
to cause dinner be prepared for his Majesty. The 
deponent got back to Perth about ten o'clock, when 
lus Lordship enquired anxiously what answer he bad 
brought; what reception his brother had from the 
King-, and what number of persons was hunting with 
lus Majesty? The deponent* said, the answer was, 
to prepare dinner for the King: that the reception 
his brother had was courteous; and that there were 
tundry of his Majesty's household, and some English- 
men, hunting with the King. The Karl asked what 
Doblemcn were with the King? to which he answer- 
ed, * none but my Lord Duke.'}* Me then went to 
his oc--n house and put off his boots, and, upon h'li 
return, the Karl ordered him to put on his, the de- 



• Rcgi&m of Farliamcnt, November, IGOO; Ctoawrt/'i Ac 
Gduntof OoWTjr's Compirjcji p. 38. rt ifj. 

I Tbc Dulce of Leaaox. 
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1600 poncnt's, ■ coat of auil, ind plate sieves. He asked 
for what purpusc? The Ear) answered, he had a High- 
bndman to take in the Sboc-gatc* Aboot half past 
(wl-Ivc hi54oi'ddii[> bid him bring up dinner. The 
Earl s»t down to tUnncr with three gentlemen, and, 
K'hileitliC'Critcoursc'WUcm the table, Andrew Ruth' 
ven relumed from FalkUind, and whispered to his 
Lnrdahip. . Soon after, Alexander Kuthven and Wil- 
liAm Blair came to the Karl, white sitting at dinner, 
vpuji which the company instantly ros« from tsble; 
and roy I-ord bid ibe deponent send for his steel bon- 
net and ganntlct. My Ix>rd then went to tfie /ncfi,i 
and soon returned with the twing, the Duke of Len- 
nox, and the Earl of Marr. After his Majesty came 
to the house, tiie Master of Ruthven asked the de- 
ponent for the key of the gallery chamber, who an- 
swered, he had not handled it since the Earl came 
to Scotland. He then went, at the Master^s dcjirc, 
4nd got the key for him from Mr. William Hynd; 
Immediately upon his Majesty's sitting down to dirt' 
acr, the Earl spoke privately to the deponent in the 
room where the King dined, bidding him go to the 
gallery to his brother. He went; the Earl followed; 
and they being all three in the charolicr, my Lord 
8ftjd to the dcponcat, fani/ wilii m/ /trotiitr, end do 
■wktU /lebidst/oit. The deponent then a^^ked tbeMasi 
tor's commands, which were, to * go into the round 
* of the clumber,' into which the Maiter locked the 
deponent, and took the key along with him. Hctl* 
lie remained locked up, accoDtered in his cait of 

• Shoe Lane. 
^ A level (ieM utrd ai n m^itl, adjoining to Fritlii ca Cx losi 
|o Fallcland. 
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mail, pUte Umvcs sword and hin;^, but n'antiog 1000 
hu steel bonneti All ihe while he JmdMl that soma 
imsclii^f vr2s to be done; and he knerkN.1, and pnyed 
lo Ocxi. in ibcut half ao hour Mr- Alexander re. 
turuedt entered the chamber first, haviag the King 
by tlic arm, put -oa liis hat, drew the deponAit^ 
)|#t{^, aiKl xddrasjiog the King, said, * Sir, itom 
*>JVVi| Ic nnj pri'oncr; n-mcmi>tr on ji:t/ Father'i 
^iiifitf^' And, as he held ihehaogcr at hisMajesty'i 
tjpwr, tlw d«puiicnc wrvDcbed ti out of his band* 
The King s»id, ■' Mr. Alc^^uider, yc and 1 were vtrf 

* great logeiiicr; and, as touching your inhet'i dcatb^ 
' Man, 1 was but a nuoor.' llie King added, *■ al< 
*,Xhougi> ye bereave me of my lite, i/c TciU not. ha 
it£mi^,^'Jic«tkimlj Jbr I /lave bulk, som and tkotgh* 
f^gniu* ' Mr. Alexander answered \iiih a great oath, 
Jfim%^ not iiu liic tluc he desired, Uit a proaiific to 
)u« brother the KarL I'he King said, fdtch hither 
yotir brotherj and Mr. Alexander stipnhted, that 
the King should not cry, nor open the uiiido\v' till 
\m return, and then vent away, aad locked the doop 
:ttter him. Upon this tltc King asked the deponent, 
V-How came ye in here, man^' and this deponent 
answered, * As God lives 1 4m shut in here like a 
^ dog.* The King iaid, * Will my Lord of Gowry- 

* do me any evil, inaiif' This deponent answered, 
f I TOW to God 1 shall die first.' He then, at tbc 
King's desire, went (u open the window; but, before 
he got it opened, Mr. Alexander returned, and «aid 
to his Majesty, * By God there is no remetly-,' then 
leaped upon the King, and gripped both his hands. 
lie, Mr. Alexander h<iving a garter in his. Then the 
King said, ' 1 am a free Vrince, tiun, I will not bp 
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ttt'O • bound/ So hU Majesty cast loose his left liand 
^''^'•^ from Mr, Alexander, 4ftd, at the same time, the de- 
{wncnt drew away tlic gaftcr, and the King leaped 
. out of his grip. He then threw his left arm round 
*fte King's neck, and crammed his right fist into his 
Wioiith; and his Majesty and he wTCStKng, the de* 
'jporient pulled his hand out of the King's mouth. 
The deponent then reached over the King's shoulder, 
and pulled up the board of the window, and his Ma- 
'jlwty cried, * Treason! treason!* Mr. Alexander spoke 
.thus to the deponent, * Is Iha'c no hefp tcifk thee? 
** lt%e 'icorih ffice, thou riUain, walldi^r Then he 
clapped his hand to his sword; but the King putting 
^Tiis hands on" the MisterV, stopped him from draw- 
ing it. Thus strtjggting, they staggered forth of the 
.cabinet into the chamber; the door of which the dc- 
*fobnenE unlocked, that he might make his own es- 
■feipei and let in the King's servants. Just as he 
' opened It, John Ramsay entered, w/M a fiav^K- on hi$ 
'%dndt time his hanger^ and laid about fi!tji: The de- 
ponent then went down stair*, and, as he came to 
the front gate, the Earl c.f GowTj' Was standing be- 
fore the gate, accompanied by sundry persons, having 
the deponent's helmet on his hend, and a drawn 
sword in * each hand. The deponent then went to 
liis own house^ where he remained till the King left 
the town. After this, he went to the bridge, and 
walked up and down about an hour. When he re- 



* It «rai common, at thit period, (>tr comliatanu to l]j;lil with 
'nnprint in nth hand: Lord Cowry had been long in lulfi and 
probably vrn jl g[>od twordfinui. Ainot's Hiiu of Edinburgh, 

p. 7a 
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turned home, Iiu wife a^kcd at liiin, * What trouUe 

* vas within tke place?' To whom be answered, 
' tVcU is me of one thing, that, if I had not been 

* thero, the fCing had l>ccn twice sticked* this oighi: 

* but woe's me for the thing that is fallen out.' Tht 
deponent added, that, being met by Mr. John Moo* 
criefFe on his return from Falkland, who asked. 
Where he had been, seeing \m boots were on/ Ue 
answered, some miles beyond Erne, not daring to 
unfoUl the particulars, as the Earl had forbid him to 

^tell the errand.f 

The l>uke of Lennox deposed, that, on the 5th pf 
August last, being in company with the King at 
Falkland, he saw Mr. Alexander Rutbven speaking 

.,liiviih his Majesty before the stables, between six and 
«even in the morning. Soon after the King went a 

_stag-hun(ingi and having killed a buck in the Park 

.sf Falkland, he desired the deponent to accompany 
him to Perth, where he meaned to have some con- 

>Veraation with the Earl of Gowry. The deponent 
Immediately scot his serv*ant for another horse, and 
for a sword, and followed the King. When he over- 
took his Majesty, Mr. Alexander was speaking with 
him. Shortly after the Duke's coming up, the King 
rode aside, and said to the dtpoacnt, ' Ve cannot 

* guess, Man, what errand I am riding for; I am 

* going to get a posc\ in Pertli: and Mr. Alexander 

• Sobbed. 
f AU the iJepotitiont are tubfcribcd bj the icipectiTe wknenei^ 
% A hitHm tr«uiue. This vm by no means to iinpTobablc » 
1^, u one, froni trmtlj viewing miKkm mutuen, wouU dccn 
k. Till- King Will gi«eo to uixlcrsiand ibu thit Uraagr rata wu 
an emuMTj- of the Cuait of SfMi, fDiniihud widi a <{ttaii:i[]r of 
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ItiOO ( Ruthven has ioformed me ttut he has ^ood^ 
if^ ' man that has a pitcher full of coined gold of grcii;] 

* sorts.' llie King at the same time asked the de^j 
poncnt what sort of a man he took Mr. Alexander tc 
bej who answered, * That he knew nothing o£ bit 
' but as of an honest discreet gentleman.' The King 
^terwards described to him minutely the circuoi- 
^^anoes of Mr pose; to which the deponent aosweredy 

* i [Ike not that, Sir, for that is not likely.' As they 
fpdc by the bridge of Erne, his Majesty said, * That 
f Mr. Alexander desired him to keep the matter o£ 
^ (he po5e secret, and take nobody with him,' But 
the King, both at that time, and iu the Karl of- 
CJowry's Hall at St, Johnston, bid the Duke UiAc 
tuhit (I e.) take heed where I pass with Mr. Alcxr, 
andcc Rutfavcn, and follow me. When the Kinfi 
was within a mile of Perth, Mr. Alexander rode o^ 
before the company, on purpose, as the deponent be*^. 
lieves, to advertise the Earl of his approach^ ^d, 
w-hen they were within two pair q/' /juii-leii^t/is o(, 
the town, the Earl, accompanied by diverse persoDJl 
on foot, came out to meet the King. Then his M^^ 
jesty^ accompanied by the deponent, the Ear^ os. 
Mart, Abbot of InchiSrcy, Sir Thomas Erakine,* 
the Laird *dif tJr<juill, James Erskinc, William Stu^ 
srt, Sir Hugh HarrieS;, Sir Jolm Rambay, Jolm Mm " 

goH Tf-rxiic pinpoie et riching frcili commotions. When the 
SmU ofHuriilf, BothnrcII, aad Cnvrfuid, wcc tried for v;trIout 
pmnis qf neaiutj, A. D- I5S9, ihcy {and in [Miticiilur ihe Eswl 
of Bothwdl) were conviciftl of icctivinj^ f:oa> ccrlaio Jcuiiti, 
and from Gialiam of Fmirv. larg« ijuaaiiiii:i of Spanidi gold, 
for the purpose of railing forces. Rec of Jiut. May 24) IJSD. 

* Cnati:it Earl oi Ki,Lie. 
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iay^,''John Hamilton of Grange, and John Graham '600 
of Balgowan, paswd altofjethcr to the Ea^I of Gow- """'^ 
ry's hall, in company with his Lordship and Mr. 
Alexander Ruthven. The King called for a drink, 
which was long of being brought to him; and it was 
an hoor ere his dinner was served up. When the 
desert was on the table, Lord Gowry came to the 
deponent, and the ether persons of his Majesty's 
suite, and desired them to dine; which they did ac- 
cortfingly tn the hall. \Vhcn they had nigh dinc^, 
the Earl came to them from the King's chamber, and 
called for wine, saying, he was directed from his Ma- 
jesty's chamber to drink the King's health, to my 
Lord Duke and the rest cf tlie company. ImmcdiT 
ately after tlie health was drank, the deponent rose' 
from table to wait on the King, conform to direc- 
tions; but the Earl said to him, his Majesty "xasgonc 
vp qtadhf some prkdU: erraiid. His Lordship then 
called itt the key of tlie garden, into which he walk- 
ed, tn company with the deponent and some others. 
Soon after, Mr. Tliomas Cranston came to them, cry- 
ing, * The King's Majesty is On horseback, and riding 
♦through the Inch.* Then the Earl cried, ' Honet 

• Horse!' Cranston answered. * Tour horse i&in towji.* 
His Lordshijp made no reply, save continually crying, 

• Horse! Horse!' The deponent and the Earl canic 
first out of the garden, through the hall, to the closcf 
and, as they came to the cuter gate, the depoosnt 
ssked at the porter if the King was gone forth, whq 
answered, that assuredly he was not. The Earl iaid, 
>1 am sure he is first always. Stay, my Lord, drink, 

• and I shall go Up, and get the verity thereof.' Im- 
mediately he came down again, and affirmed that the 
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1600 King was gone out itthc back gite, arid away. 'Upon 
this the deponent, the Earls of Gowry and Mstr* 
with the rest of the company, went out at tlie front 
gate; and, as they were atamting there in the street^ 
deliberating where to seek the King, the deponent 
heard a voice, and said to the Earl of Marr, • Thi» 
' is the King*s voice that cries, be xtherd fie tci'W.' So 
they all looked up to the lodging, and saw his Ma. 
je«ty * looking forth of the wind*)W, tcanthig his hat^ 

• hisjace red, and an hand griping his ckeeh- and 

• taouih, and the King criedy I am murdered! Tred* 

• Son/ My Lord Marr, help, help!' Instantly thie 
deponent, Lord Marr, and the company, ran up stairs 
to the gallery chamber, where his Majesty was, to 
have relieved him; but the door was fast. Seeing x 
ladder, they rushed it against the door; but the Ltd* 
der broke. They then sent for hammers; and, not- 
withstanding they thundered at the door with large 
forcing hammers, they got no entrance, till the Earl 
of Gowry and his brother were both slain. When 
they got admission, by assistance of those within the 
chamber, who helped them to bre.ik open the door, 
they found Lord Gowry lying dead, his brother, Mr* 
Alexander, being slain, and carried down stairs be- 
fore their entry. When they entered the room 
where the King was, the deponent saw, through one 
of the doors, which was by no means close, the push- 
ing of halberts and swords; but knew none of the 
combatants save Alexander Ruilivcn of Erccland; 
and how soon the said Alexander heard my Lord 
Ouke's voice, he and his accomplices left that door, 
and gave no further disturbance. Depones, That he 
flaw several of Lord GouTy's servants in arms in the 
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dose, both before aod »fter the Kmg dined, and tlint lOQO 
there was a tumult before the Earl's Jodjprgs, and ^'"^ 
in the High Street, for about two hours after his 
Lordship's and Mp. ^\les*iider'3 death. 

The Earl of Marr's evidence, in, moat things sub- 
stantial, cerroborated that of the Dukeof Lennox. 

The A\i\iox of lochailrey deposed, 1 hat lie saw Mr. 
Alexander Kptliven ^t Kdikland in cx^tuiu'cnce with 
lUe Xing, for about a <iiuner of an hour, on tha 
morning of tlie -Stli of Au};ust. The di.'{)oiici)t ao 
conifanitid his M-ije^ty to I'erch, and dined in die 
^rl of GowT) 's. After dinner, the deponent hciril 
^)ybu.thf King, had., t^lcen horse, and was gone tp- 
.i^-ai^^^ FjilklaiKtt ^d. U)e EaiL ^ured Cfa conipmy 
it- was so; upon which the Duke of Lenoox, the de- 
ponent, SiC. called for Uicit homes. As.tUvy waited 
iorthcm, ih^y heard.a^oice,,;anA the Quke said, 
.' Yon,i»,,his W.iic-tj's Ypice, be>hcni he -wilL', Im- 
j^odiaiely they saw his Majesty looking out of a wio- 
^^ipw,- without- his L;it, hi* face led, and -crying, 
^Help, my Lord. Man! Tryasonl Treason! 1 am mur- 
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.; The Abbot of i^U^doi'cs deposed ill ;Jl things agrec- 
,^ble to,th^ evidence of the Duke of Lennox; adding, 
.p^i'C, when the con^pany a^ked if the King was gone 
,fprtt)f .)he potter said be was not. The Karl affirm- 
ed, he had gone out by the back, gatci to which ibe 
porter replied it, was impo:ii>iblc, for he had the key 
of that gate. When the King called out of the win- 
dow, ' Treason!' James Ersjiipe laid hands on the 
Earl upon the High Street; Sir Thomaii ErskiQe also 
gripped him, s.iying, * l-ie, traitor! this is thy deed; 
' thou shalt die.' To which LordGo«ry aqawecfJ* 

K 
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1660 * I know nothing of the matter/ A scuffle then en- 
'"'"^ sued: the Earl drew boih hU s«'ords, and cried, * 1 

* will either be at my own house, or die by the gate;' 
and, at the head of about thirty persons, he made 
his way into the place. 

Sir Thomas Erkine's testimony confirmed those of 
the two preceding witnesses. He added, that, when 
he had got into the close, meaning to By to his Ma- 
jesty's assistance. Sir John Ramsay called to him to 
come up the tumptA-e * stair to the very top. When 
he had got up five steps, he met Mr. Alexander Ruth- 
ven, who was bleeding in the face and neck. Sir 
■ Hugh Herries, and others who were with him, cried, 

* This is the traitor! strike him!' He was struck ac- 
cordingly, and fell; and, as he was fallen, he turned 
his face, and cried, ' Alacc! I had not the witef o/'/.'' 
The deponent then went up stairs to the chamber at 
the head of the gallery, where were the King and Sir 
John Ramsay only; Sir Hugh Herries ind a servant 
followed him; immediately after, Mr. llittmas Cran- 
ston entered the chamber with his sword drawn, the 
Earl of GowTy following, with a drawn sword in 

.-each hand, and a helmet on his head. They struck 
at the deponent and his ccl!e»gucK, who defended 
thcuuclves and struck again, and Cranston wounded 
the deponent in the right hand. At last. Sir John 
Rano&ay gave the Earl a deadly stroke. The Earl 
leaned tn his sword; a man held him up; but Iiow 
soon hisXx)rdship fell, Cranston and the rest of his 
followers leh the room. 
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* The DRine ^nca to a winJii^ tulr, nry commcn is Scntlaml. 
t Blame of it. 
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Sir Jolin Raiiua^ deposeJ, that, after having dined 
on the dsy UDeU«d ia the Earl of Gowry's, he took 
hi« M^ijo&ty'j hawk from John Murray, in order that 
the said Jnho might dine. Mibsiug dte King* he and 
the Laird of Kltencrief searched for hi:) M.ijcsty in 
diiTcrent apartments; and, when they came into tbo 
close, Mr- Thomas Cransron told them the King was 
iMi horitebick, and at the Inch. The deponent ilien 
run to the stable tor his-horse, and, as he was at the 
stable-door, he heard iho King's voice, but did ooc 
understand what he said. He immediately returned^ 
and, cuieriiig the close, he found a turnpilic* door 
open, into which he entered and went up stairs, 
iiearing a struggle and din of feet, he run with his 
whole force against the door which enters from the 
stair to the chamber at the end of the gilkry. Hav- 
ing burst open the door, he saw the King and Mr< 
Alexander Ruthvcn striving and wrestling; his Ma* 
jeaty having .Mr. Alexander's head under his arin^ 
and Mr. Alexander, who was almost on his knees, 
had his hand upon the King's face and mouih. Hia 
Majesty, seeing the deponent, cried, * Fic! strike him 
* liti^h, because he has an p^te (inubkt\ upon him.' 
Immediately the deponent cast the hawk offhis hand; 
drew his hanger, and struck Mr. Alexander, and 
the King instantly pushed Mr. Alexander down 
stairs. In the rest, he deposed in all points conform 
to Sir Thomas Krskinc. 



leoo 



* Dooi of a. turnpike luir. 

t PS"'' douhtel wu ^n uiidi.T coat of defcntt, made of win, to 
■hield Irc-n the point cf j dHggCf. It wiu worn by piontx or 
fbet ioldicis. 
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IBflO Robert Christie, porter to the I'.arl of Gowry, saw 
my Lord Uuke, the Earl of Mmt, and the Earl of 
Gowry, come into the rloie. My Lord Duke asked 
the depouent.if ttieKing was gone out? He said, Not. 
' Tlien Lord Marr said, ' Billy, tell me the verity if his 

* Majcity be furth or not?' He answered, * In truth 

* he is not.' The Earl of Gowry, looking at him 
with an angry countenance, said, * Thou lie; he 13 

■* furth It the back gate, and through the Inch.' 
Then this deponent answered, * That cannot be; for 

* 1 have the key of the back gate, and all the gat«s 

• of the place." Then the deponent saw his Majesty 
looking out ofthe window of a turret, cryings*Trea- 

• son!' &c. Upon which the Duke, Lord ^!arT, and 
others, ran up the turnpike stair to the gallery. 
After this Lord Gowry came from the High Street 
into the close, a steel bcnnct on his head, a drawn 
sword in his hand, accompanied by sundry persons, 
all with drawn swords. My Lord and his tbllowers 
rushed up the Ua'tipike atair^ but the deponent knows 
not %*hit parsed within Uie place, save by report; nor 
knows he any more of the iiutter. 

John Graham of Urqulll deposed * conform to the 

• Lord Duke of Lennox and Earl of Mart, in all 
-* things, reddens eandem caustim sciattiae.' 

John Graham of Balgowan deposed in all things 
conform to the Duke of Lennox. 
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'l\fentjf-tvo more teit/Ksses depose cither in con- 
firmation of the preceding evitlence, or to other facts 
of less moment. In the whole of the depositions, 
there is not a word of the Earl's belt and magic cha- 
1 .ictci's, nor of his not bleeding till the belt was ua. 
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loosed,* :ind c^ the suinnions against ihe Earl of 1600 
tiGowry's heirs, and the indiKmcnts agunttt liit> fol- ^'^''^ 
^lowerB who were executed at Perth. 

• la (he account that was published soon aficr ibe concpimcf, 
botli iIicm: tieU ak mentioned. anJ ptubtlily the^r wccc both 
'Tnne. Ftom thctc, two very iIUTeiMH coi)clu&t<ms hiivc ^Kva drawn, 
■by ihe if;i»rancc \<C diotc who bebeved, jbJ tlw p:iiti>ili[y vf tbrne 
'who diKrcditcd (Jtc cgoq^ncyi tLc one, ihallhe nU iilttAag.of 
xlfctmuWiwofieWuj l» the mlgital(i»ara':Urs^ iIk oUier. ihattUa 
taie ii to alfturd, ■» to e-ictte Atrong irtipicion cwKeruiag the rtakUf 
of ihe cojiy^Vfliy. The real matter had bt^a timply lAit; LMrd 
Cbwcy recdvcd tbc ^p and mortal wound by ttic thnitt of a 
maUiaxtrd, and he liiid not imoMdiauly Uud cxirnuHy; but, on 
las doilm on hit bell bving taken off, and the budy bi-ing turned 
iaio dUIeiYUt p<nture» ia the ^irippuig, tie Hood hod gunhtd out. 
pesidei, it rteciucntly happcni thin, on a pcfson's being blooded 
aTtCT Hidden de-.ilh, no blood wilt issue for lome linie; but, wiien 
die sctoue pim of the blouJ icparaict from the grumAut, the for- 
'nier will fluw out of the wound. ThU tlte fond friend often lools 
OR as the tnaik of rcnimiog life, while it Is the mosi cenuiu indi- 
cabon of deitb<— Nt^croroancy at this peiiud icigucd with uiicon- 
CrouWd sway over die gloomy empire of diukiieu. A belief in 
ttie powrr of cIunnE, and tali«m.ini, has prcriulcd in a greater or 
l«scr dc;>rcc in most 3gn and natinns. Ajudkioui tccptic, there- 
fore, will not ground his disbcliirf of a natunU twnt, becaiite the 
igoonnt witness who tettifin it. asct iIk-s it to siprfleniatarel tatae. 
An incident, mnch more remarkable than Lord Gowry'i not 
bleeding till his iMilt was unloosed, is atiUionticated in (he trial of 
Philip Suntiield for parricide, A. D. 16S8; a triid which it would 
be superfluous in mc to publish, as a proper ;ibiid|^tnent of it hag 
alrc^idy been made by Salmon. .Lmcs Muirhcad, surgwiii, in 
the course of ibis lrt:d, depobcd, 'That, upon iLc prisonci 'i an* 

* tUting to lift t)te twdy of his deceased father Sir Jdices Staiti. 

* field, after illtad been sewed up, and clean lioea ptil on, if dort- 
' tdotU hload tkrough the U»en,/r<n> the left iuii of ike wci, vihkh 

* Ike patiH fold fitdt biii that Kheit h* (the viUiKti) and tht other 
'tbrgAM pill in Ihe^tineit, end tlirrcd and nwsed the head aiii 

^1tKk b^are, h<: tssmolii^atitii ait,' TUb b coafifm«d by anotbw 
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1600 The ParUameDt pronounced a sentence, decUiuig 
^"""^ the laie Earl of Gowry and Mr. Ale;!ander Rui liven, 
to have committed manifest treason in all points con> 
taiued in tlie summons, and* therefore, decerning 
their name, memory, and dignity, to be cj^lingui^b- 
ed} their arm; to be cancelled} their whole estate, 
real and pei'sonal, to be forfeited, and annexed to the 
crown; their bodies to be taken to the Cross of Edin- 
burgh, and drawn, hanged, and quartered; tJio name 
of Ruthvento be abolished^ and their posterity, and 
their surviving brethren, to be incapable of succeetjn 
ing to, or of bolUtug any offices, honours, or poa^ 
sessions.' 

witness; and rt is wordij of rcnuilc, that Sir James was not tub* 
bed or shot, hat strangled.— .SoAboh'j Stale Triah, p. 610- ,'' 

* How diiTercni tliis icnmtc^ how clillvrent tha eiecrable \tvf 
(if Arcadius siDd HuBvriui. u pun which it is founded, ftPm die 
following Uw of our bravci our hcc ancesinn, ihc Godis, uiioqi 
we, notwi ill standing, cull B;ubanan&! ' Omnia crtmina sues le- 
.' qnintur auctores. iJcc pattrpro filio) nee filius pro patre, nee 

* uxor pro tauiio, ncc fnaiiios jno axotc, nee fratcr pro IratrSi 
■ nee vicinus pro viu!no, nee pfoquicqnus pio pio<|uinqiio, ullam ca<' 
< lunitatum peiumetcat. Sed iUe solus judicetur culpabilis, <\a{ 

* culpanda cantmiscrU; « crimoa cum illo ijui feccrit nionaturt 

* Nee succFssoi-cs aui ha^cdcs pro facdi p^irentum uUani calami- 

* tatein peitiinncanc.* Lege* Wisegothoriun. Lib. 6. lit. 1. I^. 8- 
The reader may compare the above witli a certain other law, 
wliich hi* icfleciicD will suggeu to him. — This sentence, in one 
paiticnlaT, exceeded die capiicioiu cnjdiy of the Roman Empe- 
rors, viz, in the insuli oilcrcd to the de;id bodies. Sticking the 
head and llmbi of traitors upon poles, oi 'i.uigin]; the bodf in 
chains, is a refinement of DioJcin tyr-mis. ■ Corpora eorum qui 

* capiii: damiuntiiT, cognatis ipsorum negandM non .sunt. Eotum 
' quoqiM coTpori quiciuiiciidi dimnantur, pcli pouant: Scilicet 
' or oua ct cinaes collects sepulturitc indi pouiaL' Digest. Lib. 
iS. tiL 84. 1. 1. 
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Tlie ParlUment st the same time pronounced a »• ]$oo 
milir sentence on Alexander and Henry Ruthvens, '-''^^ 
80ns to the Laird of Freeland, Hugh Moncrii-ffe, 

brothcrto the Laird of Mancrioffe, and Patrick Evitit, _ 

brother to the Laird of Balhousie. And, on tlie ;2d J 

of August preceding, thr« of their accomplice^. Mr. a 

Thomas Cranston, and George Craigengrk, servants I 

to the Earl of Gowry, and John MacduS^* who with I 

their drawn swords had rushpd up the turnpike with I 

the Eari of Gowry, and assaulted Sir Tliomas Ers- I 
Idne, &c on a proof led, as wcM as their own con- ' I 

fessions, were conviaed before the Court of Justi- I 

ciary at Perth, and executed the same day. I 

I have thus presented the simple evidence, and I 

Wtthotit arguments tu enlighten, or ingenuity to per* I 

picx the case, I apprehend the reader has already " 
formed his opinion, whether this was a plot (t/'Cloxc- 
r^$ against the Khigy or qfthe King against Gowif- 

I shall now state the following arguments, ar/i/c/i tm- A 
press me u-Uh the most complete cotn.iction, that it rcas 
a.plot ofCwtiry against the King. 

Argwnent is/. That an attempt upon the Krnf^si>er' 
son u'as neither uncommon nor unBA-eli/. This will be 

best evinced by a list of the various attemp:s made J 

by King James's subjects on the person of their Sovc- I 

reign. I 

ist Attempt, 24th May, 1578. The Earl of Mot- I 

ton, one of the murderers of the King^ father, seizes I 

the King and the castle of Stirliiig-f " 

• Lewd GowT)' had not msdc ihi-w three acygtuInteJ wi-Ii Mi J 
pbx, nor Ikid xhcf any dtiCT shun; in ihc giiili bni joining their 
raoiurwiilidrdmiiwr'Kdt. Record) of Justiciary, Avg. 32,1600. 

•f- Robnuon'a Hirotf nf Scoiiaod, vol. II. p. 6^ Atnoi'i 
Hinorr ol tdinbuigb, p. M. 



40 .TREASOW. 



1600 Sd AUemptt 23d August, 1582.: ^'illiam Karl of 
^'"^ Gowry, father to the Earl whose trial 1 present^ at 
^is own house of Ruthvcn, with the aid of ath«r 
ijnrds, seizes the King, changes his Cblinisters, and 
IcKps him in ward about a twelvemonth. This the 
.church voted to be a good and acceptable service to 
God, the King, and the country. 

Sd Attempt.* Francis Earl of Bothwcll, nephew 
to Jitnes Earl of Bothwell, who was one of Damley's 
murderers, aided by some Popish Lords, assemble at 
iQuarrel>ho1es,t with a number of persons, for the 
purpose of seizing the King in his palace of Holy- 
roodhouse, murdering the Chancellor, and over- 
throwing the established religion. 

4rt AUaiifii, 27th December, 1591. The same 
Earl of Bothwcll, James DQUglassJI of Spott, auft 

• Rm, of Juil. 2lth Mmt, 1589. J^p'oIi^swooiTb Hist. p. 3"^ 
ti h wonhy nf r«n»ilr, dial Lcgan. in his letter U> I.nrd Cowry, 
'«rilie39lti Joly, |f)lX^oR the itifaject of iKi- int«nd«tt conf^irracy, 
when spcakirg of the Earl of Bothwcll, wtfs these worJi:— ' In 
■ CiiM God gr^iit us happj- lucccis io tlili cnjikl, I hope to Iutf 
^ ivth gwr Ltjriit/up^auil hia Lurdi//ip,, tu'M many 0^473 ^your 
* tovrrt, nnd. hit, at > gp<>d (thinner, bcfote I die.' 

■[ Close by tiic rlUag? oif Rcir^rig, .ibiiut a mile dUtnni from 
JJolyr«o*Jhouw- ■ 

Ij Sonin hw to CeoTg« IIouri? of Spott, wIm wa< irlwl for thk 
'fD'iT<ier ot U;inile7, unci who uflCrwHTdi wai one of tiio Jurymen 
«bd Mt OB Ae trial, of Archibabt UOuglaa for' the aaid aaadew, 
Sj-tiKtue, \h'n Grorj^ Uomc uf Spoti wn hinuvlf rannk-rcd. 
not vrtltout great «Uf{>cciiMi of tiw murJer bcjn^; petpciiKitid \lf 
thcsaiU Jatne«i)ouj{;[iin, MiM>n.in-Ltw;4Dd mcccMor. i>o»j;Utt'a 
indaccmcnt to join the contpiracy, wm to relieve bti icirants wjio 
(Were conSncd wiihin iht paLicr, iiiiii nbnnextthy wu/eio t>epvt 
•6 tbe mnnmcoDCvriuo;; tfae.wurdet of liii father- in-luw. Joho- 
Mooi Rer. BriL Ui». p. laS. Bpottiawovd'tt HltU p. 3d6. 
Moyse't Memoira, p. I?a 
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tboat forty accompfiws, surprise the psUce of Holy- ifloo 
Kwdhoow, while the King and Queen are at supper, 
break fpen the Chancellor's, and assault tbc njyal 
apartments, kill lohn Scliaw, his Majesty's prindpa! 
equeny, and call for 6re to consume such of the 
doors as they could not break upj but are repolsed 
by Sir James Sandilands and the citi?:*'ns of Edin- 
burgh: and eight of the conspirators hanged next 
morning, without jury, on a gallows erected before 
the pri»ce gate. 

■■'5rt AtlfntpU 29th June, 1592. The same Fart of 
JSo/Ati.W/, ilte Mnxter (if Gi ai(, and others, who, in 
4'few months after, were detected in a fresh conspi- 
racy with the Court of Spain, for invading Scotland 
aad England, assault the King in the palace ofFalk* 
Isnd at midnight; but, by resbtanee* of those with- 
in, and by the country, on the early rumour of dan- 
ger, rising in his Majesty's defence, they are forced 
to abandoa the enterpnze; they plunder ihe royal 



••* "CrvM S*J RocorJ, Book 4ft So. 21. ISth Aug. 1303— 
Patdon to ^ M^uter of Gray, bit onclc, tntd two brotlicn, and 
la Janra Gcatuitii broths to ihc luc Laiid of Ftntrjr, ibr irea- 
awnblf iiuaclcinf^ d»p King's petvM and the lulace of Falthnd. 
Johnuotu Rcr. Brit. Hitt. p. ir>8. Mojrie't Mcnoin, p. I8&— 
To show how gToelf tbc taoini prlnciplp ot rdi^on «n pi-oni- 
TOt4t bow ii vru 3 itrne maik put on to hide^ tl»e anUiiiion or 
Bvaikv of iboie Nobln. wbou: pwc}- even modem hitUvuA hm 
.not been ailunicd to cdebratr, it tt tiot incvnoui to obsrrv.-, ibat 
JlobW, of ibc Popiih and fmbycrriiin rdigianb, tVcqurntlr onilcd 
in tbc *anie compiraciet. * T>r wolf and ihc lamb thtlt^i/to- 
* grdm-.' luiah, dt. Ixv. v. 35. Thu flan>cs of Loniton, ia dw 
jFoir ITSO, g:iTe a fjul and mcnKinbte tminony of tbe drknon 
and ovirage, wbidi, uader tbe pnxcnee of rdigiio, ttcj Mill be 
dt«d bf a chanipton of the covniant. 

F 
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1600 stables and park of the horses, and betake tliemselves 
to flight. Several of the conspirators are slain in the 
pursuit, or hanged. Tlie Master qfGrai/ is pardon- 
ed, that he might have the opportunity of giving 
additional proofs of his treachery.* 

GUt Attempt, 1 7th De<:eniber, 15J9. The rabble 
of Edinburgh, instigated by the clergy, and counte. 
nanccdt by the Lord^ Lindsay and Forbes, assault 
with great fury the tulbooth of Edinburgh, in wliich 
are the King, his ministers and judges; but are rc< 
pulsed, or appca^d by the magistrates, and more 
respectable citizens. 

' llh Attempt, 5th August, 1600, hj John Earl (ff 
Goxi-y, Olid Mr. Alexander RtUhven, on the person 
o^'the King, in the EarVs own house qfSt. Jo/inston. 



• There were other atiempts of less note upon ihe King's per* 
son, which I pass over. 

t Amot's History of Edinburgh, p. 43. Mojie's Memoirs, 
p. 2+9. — Wlicii Ogilvy the Jesuit was brought to trial, his j"<Jges, 
or rather inquisitors, intertag;ited him about the Pope's right to 
dfpOEC excommunicated princes, <ind if it wos lawful to pui such 
princes to death. In 3nsw<fring these interrogatories, he reproach- 
ed the Court with this attempt. After sajrlng it was not P^pisrv 
but hcrertcs, who ineideated parricide, he goes on lluis: ■ PiiJ. 

* vcraria conspiratio aalicorom fuic, at non sic cum die Scptem- 

* bris vcMra (it should be Decembria) <]U3ndo ingenti arm»[orum 

* munu regem in Praetorio cum Senatu necate voluistis, quod et 
< feciiieiis nisi concursu opificum satellites xdjuii e manibus vestris 
' reijCTti cripuissenc. Duo niillia iunt hodie Edinburgi qui illo 
( die arma tolerant, et tot esse possunt tesles, ires prcdieantes ej. 
■ honatos fuisK ad fortiter agendum, clamanies, Deus ci cccleua; 

* cum ex altera parte cliirnarcinr pm Deo et Rcgcj pio quo facto 

* EdinbuTgnm debebat comburi.' Kelaiio incarcerationii etmar- 
trrti Joannis Ogilbci, kc. tvpisviduae, L. KeUami, 1615. Sfc 
hii trill below. 
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Ar^mneut id. That the Earl ofGoxav/ xvas la/ no '600 



nteans an mtUkcfy person /« male such an atlrmpt, 

Lnrd Go-ATy bad (be mbfortuiie to be born lo a 
country wbicti bad been recently stained with a deed 
of tbc mdst dilTused and complicated foulness, of any 
that di^raccs tbc annals of the most corrupt and pro- 
fligate Court. The Prince under whom he -lived, 
possessed no solid nor permanent authority; nor did 
his ideas of prerogative correspond with the extent 
of his power; for he deemed tlic 2iot/al pleastire 
to be the standard for measuring out taw (o the 
subjects. The people, on the other band, enjoyed 
oo regular system of liberty, yet were extremely 
destitute of the respect due to the Sovereign. The 
turbulent nobles, in gratitying their common pur- 
suits, ambition, and revenge, were restrained by no 
delicacy of sentiment, no politeness of manners. The 
dergy held the pulpit to be a sanctuary from which 
they might declaim without challenge on matters of 
state; and their bold sentiments, their lofty preten- 
sions, were often unfolded in the most coarse and 
iatempeiate language. To add to the public disor- 
der, the kingdom was distracted between two fo- 
rrign (actions, and two rival religions. The Spanish 
&ction united with the Pupislij the English,* with 



\^r^ 



* It U tiighlx probable tliat lorae pctwnt in {be Court cf Eng- 
land "Vi-epiiTytothii conspirjcj-- 1" ^ Iflter of Logsn's, which 
u ingioiieJ in ihc indicuiicr.t ag^inu G«oigc Spioit, who v»i 
CiecuKd fur GDiiccaling thii C0[i9pir:tcyi thcic i> litis passage: * 1 

* DU5t, and iitn uioied, vc ih»li hear wonl wiihin -a lew Jayi 

* from \\iem }Our Lortlship Icnowetti ofijbr I have a care to ue 
frwLtt diipi CQiMen home iv.' KecQrdt ol Juititiaiy, August 1% 
1608, 
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16O0 the Presbyterian. The Prince who guided the car of 
*^ state over those arduous paths, increased the confu- 
sion by his inability to direct it. From a want o£ 
judgentent, of resolution, and of temper, he fre- 
quently connived at, or pardoned, the most atrocious 
crimes^ while he punished, with illegal and excessive 
rigour,* trivial or imaginary offences. Equally un- 
skilled to hurl the imperial thunder, or to encircle 
his temples with the rays of mercy, he weakened 
moril distinction* while he broke down the barriers 
to the commission of the more atrocious crimes. 

The murder of Riccio, by Lord Cowry's grand- 
fAther, was perhaps the greatest insult ever offered 
to a woman and a Sovereign, and may be deemed' 
the harbinger of the succeeding tumults. And the 
Earl's father, when be seixed the King at Ruthven»' 
changed tiis minbtcrs, and kept him in ward for a 
twelvemonth, showed that bis respect for Princes 
was not much greater tiian his father's. 

This Earl soon after fell upon the scaffold, and ia- 
his death we may probably look for the principal mo^ 
live to Go'u.rjf's Conspiracy, The Churcli, in a so«, 
lemn act of their Assembly, declared their approba- 
tion of the elder Cowry's seizing the King at Ruth- 
yen; and the Presbyterian clergy; in their writings' 
and declamations, always enforced this topic, and' 
expressed their opiuion^that befell by an unjustsen-^ 
teuce. One of the most eminent and popular of that 
order was preceptor to Lord Cowry and his brothers. 
Thus the idea of a murdered father, instilled in the- 

• Src ihc Index, articles Tenneat, Cornwall, Flcoiiiig, Guih- 
li^ MaccaJzeaoG, Ogtlvic, RoU| Sasdilandi. 
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conversations of their preceptor," and supported by icoo 
tbcautliority of the Church, must have made a deep 
impresuon on the youthful minds of the ofTspring uf 
Gowry. This, indeed, is not simply supported by 
plausible conjecture; it is instructed by evidence- 
When Alexander Ruthven approached the King with 
a dra«-n hanger, his words were, * Retncmbsr on my 
*Jatiicr'» death.' The same is corroborated by Lo- 
gan's letters; letters which, from the proof adduced 
in the following trial, I hold to be autfientic evidence; 
particularly in the following passage:! " I think there 

* in none of a noble heart, or carries a stomach worth 

* % penny, but they would be content and glad to 

* see an contented revenge of Grej/steifs death. '{ 

The family of Ruthven had long been looked up- 
on as the head of that party which was attached to 
England and the Reformation; and the accomplish- 
ments of the btter GonTy qualified him to be the 
leader of an enterprising faction. The importance he 
derived from aristocratic influence over his extensive 
domains, and from the attachment of a powerful' 
party in Church and State, was embelUshed with the 



• To Mcludc miir^gncsenuiIoD, 1 doiire it may be uadcritood, 
I neither wish to imicuatf, nor do I belJcTe, thac Lord (jovr^'s 
ptcccptor, or Kn}* oftltc clergy, inaiitted into lii« mind to levroge 
Us Uthti't death; Imt only, lliat tlicy must li.tve repeatedly lold 
bim bis fatlicr fbTl by a Tutrd fcntcnce; and lhi*t hU mind brood- 
lag orer ti'.ti, joined to lii^ umbiiion, and ihc state of the coun. 
try, prolMbly Migj{eMcd to hna this confp'mcf againtt tlie King, 
wtucb terminated ia the rain of himself uid of hit fsinily; Lo- 
gan's Lcttirrs, Ko. 5, would completely vindicate Lord Cowry's 
pnicptnc fivm tudi iupenton. 

t I>ogim'» Letters, No. S. nit. July, 1600. 
t A nickname for the elder Cowry. ~*-~ 
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I60O lustre of a royal descent.* Thus ambition, zs well 
'as revenge, might stimulate Gowrj* to his daring 

* Willianii ucond Lord Kuchven, the Earl's frreu grandfather, 
mtrricd Janet Haliburton, eldest daiighcor, and co-lie!ress, of 
Fairiclc Lord Ilaliburioii of Dirlcton, whose predeceESor, Sir 
Walter Halilturlon, manied Lady Kibcl Stuart, eldest daughter 
of Robert Duke of Albany, Regent of Scotland, third son of 
King Robert IL The Earl's father, William, first Earl of Cow- 
ry, married Dorothea, daughter to Henry Lord Meihven, who 
wat Grit married to die Piincess Margaret of England, daughter 
of Henry VU. and widow of James V, It i& said Lord Gowiy 
propagated a rumour of bie mother's being descended of that 
marriage, and tliat many low people about Perth credited llie re- 
ptTt. (Scot's Hist, of Scotland, p. 553 ) Yet it seems demon- 
strated that she was spnmg of a mairiagc between Lord Methvcn 
and Jaiiei Stewart, daughter of John Eail of Atholc. Douglass' 
peerage, p. 16, 305, S-1- Lord Gowry adopted into tlie arms 
of hU family, A. D. 1537, a sw>rd pointing (oteardi an imperini 
CTQien, mtk themolto, ' Tilii toli.' Ciawfurd's Peerage, p. 166. 

I am induced to belien; that, however atrociout Lotd Cowry's 
purpose might be, he did not intend to dispatch the King imme- 
diately. The evidence of what passed between the King and 
Alexander Rnihven, at well as a consideration of the moit wary 
Meps Cowry ooiild pursue, conficra this notion. RuihTcn's speech 
to the K ng was, ■ Sir, I'ou must Ik my prUoner;' and, when he 
returned a ^cond linie, and swore there w;is no remedy, instead 
of st.ibbing the King, be only proposed tying his hands. Whe- 
ther the brothers consulted ilicir amliition or their safety, it was 
prudent for them not to dispatch the King at it- Johnston. The 
notorious murderer of the King could have little hope of ascend- 
ing his throne. By thrniving the bluodf lasV upon the handt of 
an asiossin, at an iifter day, they might shift off the impuMlionof 
parricide) and their partisans might deny, with a* much effrontery 
that Cowry committed t!ie inuider, as they have since done that 
Cowry hatched a conspiracy. Besides, while the King remained 
in custody of the brothers, his life was a hostage for t!:eii a.ifety, 
and a check upon any spiiiied mnuuics ia tlie adlisrqiU 10 ibp 
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coterpme. Indeed, if his attempt was to be directed icoo 
against the life of the lung, it could no longer be ^""^^ 
safe for him to remain in the condition of a subject: 
aod the indecent and malicious imputation of bas- 
tardy, with which the fanatics reproached King 
James, might afford a plausible pretext for secluding 
the royal offspring. 

The family of Hamilton, next heir to the Crown, 
bad long lost its popularity, and the Earl of Arran, 
its head, bad lost his judgement; and, although there 
undoubtedly were several families interposed be- 
tween Gowry and the Crown, in the strict line of 
mccession, none of them probably possessed power 
and popularity to support their right. But, if Gow. 
ry and his brotlier wci'c really endowed with those 
personal accomplishments which have been so highly 
extolled, and which made ttieir countrymen conceive 
• the most satigume hopes of t/ieir ecu'ly virtues,'^ it is 
absurd to have supposed I-ord Gowry to have flat- 
tered himself, that, in a country where the chiaxk 
teas in dan-ier^ where the trumpet of sedition was 



rojal catDC. The house of Si. Johnston was but a few yanls rrom 
the rivcT Ta^. Had Lord Gowry been succenTul in hii cctuat 
ittcmpt V> di&miu tbc King'i follower), bj telling chem the vtiQ- 
Jid^fidtehood that his Mijesly wat gone; had (he shades of nigUt 
fitUcn, he night have conveyed ihe King down the Tay, with 
equal ease and secrecy; and bis Mujuxly might cither be canied 
prisoner to England, where )ii; mother had ended her iijs, w tu 
Logan's home of Fastcistle, on the coast of Berwick, wlicre Lo- 
gan boasts tlutt he hud ' keeprd my Lord BolhwcU In his greatest 
* eatrcmiiicti say the King and bts Conndl what ibcy would.*— 
Logan's LettfTi, No. i, 

t Rol«rtton's Hitt. of Scwlaod, T«L II. p. iSi. 
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1600 sounded by die ministers* who fortified the * ch'tff 
^-^r^^* block'house of the Lord's JerusaU-m,' his piety, po- 
pularity, 2nd bravery, should supply the defect in 
title, and make him be called, while there were 
nearer heirs to the Crown; as has since happened, in 
the same country, on a similar occasion. 

Sundry dark expressions in Logan's letters, parti- 
cularly, that the estate of IMrletnnf was to be be- 
stowed on him, if Lord Gont^'s scheme should take 
effect, cooGrm the notion that his Lordship aimed at 
the Ciawn. 

Argimumt 3d, T/iat the circumstances of the S/h Au^ 
gustt as cstahlisfied in proof\ are co/Ktstentl v.ith a 



« V^go — The Minuteri of Edinburgh/ Cslderwood'n Hist, of 
llie Oturch, written by appotnuncDt of Uie General Asseml>l/> 

P- ♦*?- .-rt 

f The Gowry (aniily acquired the Citaie of Dirktoni one of the 
b«t in East Loihiar. by the mairiage of Lord Ruthren with n 
diugfaier of Lord Malibunnn. 

t A ecVbrawd tiiKtorian bus endeavoured to invalidate ihe tet- 
tinioof of CowTf's cont|>irai:y, recorded befme Parliamrot, hj 
lemarkiag certaia discTepaDcies and contradictions betwcea ttiU 
Uitiinony and the account of the plot published by die King, le- 
cently aftet the ercnti and likcwl^ between the evidence given by 
Henderson before tlie Privy Council, and thiit afierwaids emitled 
by him before Fjrliiment, In ioms of iheic, he points out dis- 
crcpiuicies to trifling, a« vrith me rnthcr tend to drengtben the 
candour and credibility of the evidence. ] present an ini^unce: 

* 'I'lic King ;i!iurts, that Henderson opened Uie window dnriiig 
' Mr. Riitlivcn's absence. Disc. '2,i. Henderson deposes that be 
' w»% only atttrnpiing to open it when Mr. Roiliven returnedj and 

* that, during the ttniggle between the King ami him, he opened 

* it.' Kobcrtion'* Hist, vol 11. p. 2T0. — Such arc the concep. 
ttoDt and facultiei of man, that it ii moraUi/ impouihU (or twenty 
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j^ot ofGaxnf of^mixt Oie King, mid htcotnpatibte tnVA ICM 
M'lksign tifttu King against Gawrif. '""^ 

Of this, I think, any irtipirtial mind may be satis- 
fied, by a bare perusal of the evitlence. I shull, ihere- 
fc fwe, briefly observe, that it it instructed by Alex- 
^H ADder Ruthven's eomiti;; to Falkland, and talcing the 
r King along with him to his brother's houte of St. 
Jobnstoo; by the King's setting out immediately af> - 
ter the chace, trithuut so much as a sn^ord; by the 
slightne** of his Wijraty'a retinue; by the Uukc of 
Leaaox, Lord Gowry's brother>iii-Uw, being of the 
party; by the suspicions which the King expressed 

kto the Duke, bidding hlin take heed and follow hlmi 
by Alexander RuthAn's separating the King's at. 
lendatits from him, on the false pretext c( his M»- 
jesty's commands; by his locking the doors as the 
King and he went up staira, thcreb)- secluding all 
foUowets; by Lord Cowry's attempting, in the tnean 

ttimc, to get the King's suit sent back to FilWapd, 
for which pui'pose he asseverated the falscboad, that 
the King was on horseback and away; and, by the 
King's being reduced to Buch distress, as to stretch 
hu neck forth of a window, at the top of the house, 
his tiice red, a hand gripping his cheek, and himself 
crying, ' Treason! Help! 1 am murdered!" — i shall 
cuity add, that, if the King had entertained any 

« ihirty pfiiont who witncit, mncli more whs are eorrn'Hfd ia 
K barf drtofrof violence and danger, W girr a preciuly KOiilar 
aecouM'^teCetrminutecircumsT.inrci ancl, »cit an accoijnt tal- 
Ijifig K» wCTvlertuHy lo be given in evlJence, nitJi nic it wouU 
deuiojr tl>e credibility of t!ie whole. Tlie vaiinut dep-slti^ns j.i 
ihttriatof Govtv, Irtmyhumblcoptn!');!, ir • , *< .* 



1600 bloody design against Gowry, it was safer, both t« 
his person and government, and more suirabic to hia 
timid counsels, to have taken off Gowry by the dag- 
ger of a bravo, or by invciglinjj hivn into a plot 
against the state, than by going in person alone, snd 
unarmed, into the secret chamber<i of the casitlc oi 
the greatest baron in the kingdom, there to have 
murdered him, surrounded by his domestics, his 
friends, and his vasnalH, and in the center of his ex- 
'tensive domains. And, if the King had, at his de- 
I 'volion, a person so dexterous in the art of forgery, 
, as he must have had, if Logttti's leilers arefi'clUiouXt 
there could be no difficulty in convicting Gowry of 
"any crime his Majesty might think fit to lay to his 

'charge. - ' 

I* 

Argttmait 4(/j, Tluit the letters of Logon tjfliestal. 

f-ig, OIK of ilw conspirators, afford a separate incon- 

f/ffjtft'Wc ei'idewe of the rcaliti/ qfthh conspiraci/. 

As this argument rests entirely upon the authenti- 

Ttity of Logan's letters, it falls to be discussed in the 

following trial of Logan himself. 



Having stated the evidence, and the argument, 
which impress mc with the most perfect conviction 
of the reality of this conspiracy, it may not be amiss 
to enquire how so strange a delusion, as the doubt- 
ing of this conspiracy, haii been propagated and main- 
tained. 

In those days, religion was not that gentle and 
holy aScction which strengthens and purtneii the 
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mind, wliiW h Iiumanizcs the heart: it W3s an eihe- L600 
rial fluid which pervaded tlie whole mass of the ccn- ^'"'^ 
xtiiution, and whose electric shucks served Eonictinics 
10 puriiy, and sometimes to consume; and the poli' 
tiul atmoiphere, strongly tmpicgDaied with tho 
flame, often bunt forth in thunder. Whatever the 
clergy were pleased to inculcate was swallowed with 
the most stupid and greedy iVitli; and, from the in* 
variable principles of human nature, 1 may venture 
to a$sert they were the less studious of plausibility in 
iheir doctrines, in proportion to the simplicity of 
liicir Sock. 

It had pleased the clergy to pass a solemn act of 
approbation of the elder Gowiy's apprehending the 
King, although it was ncching less than an act of 
open and manifest rebellion. Is it then wonderful 
that those who justi6ed the successful rebellion of the 
iatlier, should deny their belief of the disappointed 
treason of the soai* When the nuniiters of Edin- 
burgh were desired to assemble the people, to lay 
.before them the particulars of the plot agt'.inst the 
King, and to praise God for his delivery, (hey, re- 
fused obedience, alicdging that they could not deliver 
from the (7h«c (i/Vf-«//(,t a relation of facts concern- 
ing which they themselves were dubious. And Mr. 
Robert Bruce, a bold and popular preacher, persist- 
ing in his d«nt4l, notwithstanding the arguments, the 



* To deay the reality of plots, unlets tlic OY.-tifin wai Malcd 
^th tlie blood i>r tlic I*riiic(.'> \vu& im new mMWt: ' Coniiitioncin 

■ Piincipum miRnimitm uiebat (JJomiliitciuk) quibus ilc conjura. 

■ tiooc compeninoncicdcrcniT, nibl occi&ii.' Suetcnit Di^lpliinj, 
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1600 entreaties, aod the thrcatcnings of the King, was 
^""^^ banished for his disobedience, llie spirit of incrc* 
dulity 'naturally spread from the putor through the 
Hock, and it coniinuod to be fostered by the more 
bigotted of the clergy during the civil wars, which 
rent the state for a great part of the last century: in> 
deed, with the different feciJons, a belief or disbelief 
in Cowry's conspiracy, became a touchstone of par- 
ty. When the nation was no longer distracted by 
virulent contention between Church*nian and Cove> 
nanter, Loyalist and Republican, Whig and Jacobite; 
when the minds of men were disposed to receive thft 
truth, a circumstance purely accidental has tended to 
continue this delusion. An eminent historian ap< 
pcared, whose wTiling* have stamped a deserved im- 
pression upon the opinions of the public. Attached 
to the order to which he belongs, it was natural fttt 
him to entertain a higher respect for the opinion and 
authority of those fathers of the church than they 
deserved, and consequently to imbibe in part their 
sceptical notions concerning Cowry's conspiracy. 
' -These he has delivered with a subtility of argument, 
an engaging and persuasive manner," which capii- 

• Hun»n nsturc is linWc w enof, fiom patlialtty of alTtction, 
M well as frailty of judgcmcnti but candour ix in eveiy man's 
power. It is therefore my duty to ohsei ve, that iiiconccsiible 
evidence is iworded in the books of ffedermrt of ibc Court of 
- SuMion, of the Earl of Cowiy, at the time of his Jiiitli, being 
creditor to the King in Id6>4£5l. ISs. 6d, of acciunalaird Mim of 
piincipnl nnd intctcit. By llie Kiiig'i tnabilic^ lo pny hrm, the 
Exrl wai (o mnch cmbarraitcd in hit chcumttancct, ih^it the Cnurt 
of Sesii*>n j;r.intcJ him for a twelTcmonth a persunrtl pottctio'n 
from the diligence of his cr^dirors. just forty-»x d.iy» before he 
wu kilkd- And 6xiiii the cotnaicn hw, m ncll m the iUeoce 
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vate the attention, and rivet the wivcriDg opinion, 1600 
whil*; perhaps tlicy arc unable to convince upon a so- """^^ 
Ud invcatig'.itioii oi tJie judgement. 



of t?i« public recordi, tt it probabli: tJw Exri's creditor) wcjc DCTcr 
puid. 1 lun flw^rv thac this Iiict ma; make a forcible imprei^ion 
■poa tluiM »ho have btva tKcnnonicd ta daubl nf the rcaltiy oS 
thu t-OOtpiriKj. But a contidcratirrn ot the following circuin- 
tuiicc will cniitrly icnicre <vei^ suspicion. L.&11J Cowiy wttt 
creditor to tlie King m tbn mud, as repreicniing his f:itlteri ifie 
Inte Earl, who was TreaKim of SciTtland, and tli;it, bfaccoiDpt 
filled Oik the lOth uTM^iy, iUSS, the bAlancc ihen mling to the 
Earl bring 46,OC3L which (as Scottish inonry w;i;grciUcr by tb« 
l&Ifatihat lime ibHn it is no v) wai7S^9t1. I7i. of ourpra* 
tent i^cottikli taaney of pmiciral, betiJes seventeen jean mtcieu 
U tKe ih<n rate of ten per cent. On the llh of May, loBK tJie 
cMcr Oon-Tf Wits convicted, condnnned, and beheaded for Dca* 
ion, and his eiinte forfeited. Kin^ Jamct, by a sotennn let, ns 
ttOTMl his ton, the latter Gwrry, ngainn the forftiture, and tall* 
fieKl ihc debt be owed him, which that forfvi'.ur* had pniKiib«d, 
in December, 1585. The personal protection to Gowiy wai 
gnuili.ll en thi: '^th of June, nnd his Lurdiliip wjt killcil on iha 
Slh of AvgiuT, IGOO. Can it thefcforc be atledgcd ihat the 
King made an attempt upon Cowry, wiili a view of gcttinj; qtiit 
of this debc. wtihoiit maintaining that his Majesty intoml to the 
heir, the estate nf a pcisoD jwtly condcmneJ, that he might af- 
teruards miirdLT the innocent heir. In order to wtMt buck iho 
estate lie h^id cnnfcrred from his loyal ckmcncy? Cowry was le* 
■lAted by two acts cf tlM Paillamcnt, which ut on the Itt, 4th, 
snd lOih December, 1385; the one a general act of inJcmniiy 
stldieuoratiori ofatlpenoni u^n had been fotfeited tinccihe King's 
coronation, excepting ihciDurd'.acrsorDarnley, and lom* other*. 
The other wus a ipecitil statute in favour of Uic wiJo-7 and chJU 
dten of William Earl of Ccwry. MSS. Acta of SeArajul, vol. 
IV. 8Cnb lune, leOOi Recordsof FarlianwDt, lit. 4ih, lOthDa. 
cember, IJSS; Si-oititv,-ocd's Hist p. 3S1. Sec the Act of Se- 
ittvzi wllich 1 baVe priaud in ApprntUs, No, I. 



treason: 



lioliert Logan nfRestahig^ for Acctmon to Gorvri^s 
Consjxraa/. 



1600 Jn the year ICOS, George Home, Earl of Duubar 
'•"^^ was irfbrmed by a gdnlleman of his acquaintance, 
that there was one Sprott, a notary at Eyemouth, 
wlio had communicated to him some pwticularg re- 
Utive to Cowry's conspimcj', whicli this Sprolt had 
kept secret till the persons concerned in it were 
^eaj^^' , llie Earl acquainted the Lord Advocate, 
and Sprott was instantly apprehended. He was ex< 
3Jj)incd before the Privy Council on the 5th of July, 
J60S^ and afterwards underwent frequent examina- 
■WS^ Hid voluntary confession was made the 
subject of an indictment against liim before tho 
Court of Justiciary, as being in the treasonable 
foreknowledge of Cowry's conspiracy. He was 
tried capitally an the 12th of August, 1G08, upon 
/lis oun coij/bision alone. He was convicted. He 
"yi'as condemned to be banged that very day at the 
cro3s of Edinburgh, and his head to be put up 
OD the tolbootb, beside the traitor GDwr)-'s. Ho 
confessed he perfectly knew that Logan of Res- 
talrig was in the foreknowledge of Cowry's conspi- 
racy: that letters passed between the Earl and Res- 
talrig on the subject, in the beginning of July, IGOO; 
that a servant of Restalrig's, commonly called Laird 
BouTt was th'e messenger employed in these dispatch- 
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• Logan of Restalrig. and liis servant, LairJ Boiir, died ahoot 
llw year 1600. 
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es, had some of them in his keeping, lod showed 1600 
them to the prisoner in the house of Fastcaslle, "^^^ 
among other papers, he, Bour, being unable to read, 
and that he took the opportunity to secret them.* 
He confessed that he was often in company with 
Restalrig, as well as with Laird Bour, heard the 
conference which passed between them relative to a 
letter which Bour had brought back to his mister 
from Lord Cowry: that he afterwards enquired of 
Bour what was going on bctu-een his master and the 
Earl of Gowry? to which Bour answered, ' lie be- 

* lieved that the Laird should get Dirleton without 
■ cither gold or silver, but feared that it should be as 

* dear unto him;* and Sprott enquiring how thit 
could be? Bour said, * they had another pyc in hand 

* nor the soiling of any land; but prayed Sprctt, for 
' God's sake, he would let be, and not troublo 

* himself about the Laird's business; for he feared, 

* within few days, the I.aird would be either landless 

* or lifeless.' By this declaration he uniformly abocL*. 
He adhered to it on the scaffold, when he was per- 
forming the last solemn duties of penitence and 
prayer; and he declared that he should give the peo- 
ple asignal of its truth after be was thrown over th? 
ladder; accordingly, to the astoniihment of the spcc- 



• The tummoni of foHUuIturc acinic Logan*^ heirs, ciplauui 
more [lailiciilarl): how SpmlCf Mine by thete Ictwts: thai LairJ 
Booi, whfn he got ihcm back IVom the EmI of Gowiy la be re- 
turned to Rcslalrtg, fJcninrJ [he Icticn; that Sprott stole ihezo 
fromhiin, anJ Ri-ttiiltig Ix-ci'ining apprcbcnuve thiir Spioti or 
Bonr would betrsf him, biibad them botli with nuny pment:, 
to keep tbc tcctet. See »d exc^rjjt horn this lummou in Appro- 
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MOO uiors, he clapped bis hands thrice when he was SUB- 
^"""^ pended on the gallows. All this 'a testified in the 
Records of Parliament under the subscription of tbe 
Lords of the Privy Council, the Archbishop of GUa- 
gow, many noblemen, and the maj^tstratcs and mi- 
nuter* of Edinburgh, who were upon the scaffold 
during the time of his execution. 

The queue being thus given to Restalrlg's puUt, a 
summons of treason was executed against Hubert 
Logan, his eldest son and heir, and all others con- 
cerned, on the 15th of Tcbruary, 1609, to appear 
before the King and estates of Parliament, on the 
1 9th of April, and defend themselves from the char^ 
of high treason exhibited against the late Logan of 
Rcstalrig. 

The cause was brou^t before Parliament on tbe 
.S4th of June, and his Majesty's Advocate, for prov- 
ing of the charge, produced George Sprott's dechr- 
ations,* and confessions before the Privy Council, 
the Court of Justiciary, and on the NCafluild. His 
_Lordship sdso produced the depositions of witnesses 
examined before the Priry CouiKil, and the Lords of 
Articles; and the following letters of the deceased 
Logan of Restalrig. 

LETTER L 

Right Honourable Sir, my duty, with service re- 
membered. — Reasc you understand, my Lord of 
Gowrie, and some others his Lordship's friends and 
well-wishers, who tenders his Lcrdship's prefenrent. 



* Regster of Parlianunt, tiih June, 1G09. 
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are upon die resolution, you know, for the revenge leoo 
of that uuse: and hU Lordship has written to me ^""^^ 
ancnt that purpose; wlicreto ( will accord, in cascyc 
will stand to, and bear a pan; and before yc rwolve, 
meet me and Mr. Alctamter Ruiki^tiy in the Cation- 
gate, on TImrsdaif the next week; and be as wary 
as you can. Indeed, Mr. Alcximdcr Ruthvcn spoke 
with me four or live days tJnce, and 1 have promised 
hb Lordship an answer within ten days at fartlmit. 
M for the purpose, how Mr. Alexander Rtttltx-en and 
I has set down the course, it will be a very easy done 
turn; and not far by that form with llie like strata- 
gem whereof wc had conference in T. S. But in 
case you and Mr. Alexander Ruthvcn forgather^ be- 
cause he is somevvh:it uncautiuus, for Cod's sikebfr. 
ware with his racklessness as to this of Ptidmi; for 
be lold me one of the strangest tales of a Nobleman 
of Padua* that I ever heard in my life, resembling 
the like purpose. 1 pray you, Sir, think nothings 
although this bearer understand of it; for he is the 
special secretary of my life; his name is Laird Hour, 
and was old Alandfrston's man for dead and life; and 
«vcn so now for me. And for toy own part, he shall 
know of all that I do in this world, so long as ever 
wc Uve together; for I make him my household man: 
he is well worthy of credit, and recommend him to 
you. Always to the purpcse, I think best, for our 
I^Dt, that we meet all at my house of Fttttcmflc: for 
I have concluded uith Mr, Alexander^ who, 1 think, 

• What this t:oT Uof a Nobleman of PaJuj, a k-imeJ ami. 
qusriim of Italy may po»il>Iy Ic able lo tiriolJ. I Jtip.tit "f 
Kttt bcanng it. Lord Cowry iuid hi^ brotht-r, as ihcy tiniclted 
far iktsa aMomp):)l]ii»i», puurj a contidcralle ttmp .» P^uiu^ 

H 
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I nou shall be incctest to be con%'cyetl quietly in a boat by 
'■'''^ sea; at which time, upon suie advertisement, I shall 
have the place very quiet and well provided; and, as 
[■I receive your answer, I will post this bearer to my 
)rd: and 1 pray you, as you love your o«n life, 
[because it is not a nutter of mowse,) be circumspect 
Lin all things, and take no fear but all shall be well- 
ll have no will that either my brother, or yet M. N. R. 
^my Lord's old pedagogue, know any thing of the 
natter, till all be done that we would Iiave done> 
md then 1 care not who gets wit that loves ue. 
.When ye have read, send this my letter back again 
^with the bearer, that I may see it burn't myself; for 
is the fashion in such errands: and, if you please, 
Lwrite your answer on the back hereof, in case ye will 
Ltakc my word for the credit of the bearer, and use 
^all expedition; for the turn would not be long de- 
jyed. Ye know the King's hunting will be shortlyj 
^nd then shall be best time, as Mr. Alexander has as- 
ired me, that my Lord has resolved to enterpnze 
[that matter. Looking for your answer, commits 
|rou to Christ's holy protection. From Fastcastle, 
the J 8th day of July, 1600. 

Vour's to utter power ready, 

RESTALRIG. 



LETTER II. 



Laird /iowr, I pray you haste you west to me about 
the errand I lold you; and wc shall confer at length 
«)f at! things. I have received a new letter from my 
Lord (if Go'cri'-, concerning the purpose that Mr. 
Alcvmidci-y his Lordship's brother, spoke to me be- 
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fore; and I perceive that I may have advantage of 1600 
Dirleton^ in case his other matter take effect; as we '^''^ 
hope it shall. Always, I beseech you, be at me, the 
morn %[ even; for i assured his Lordship's servant, 
that 1 shall send you over the water within three 
days, w*iih a full refolution of alt my wilt, ancnt all 
purposes, and 1 shall indeed recommend you and 
your trustiness to his Lordship, as ye shall lind an 
lionest recompence for your pains in the end. I care 
not for all the land I have in this kingdom, in case I 
can grip off DirL'lim; for I esteem it the plcasantest 
dwelling in Scmland. Far God's cause keep all 
things secret, that my Lord, my brother, get no 
'knowledge of our purgxKes; for 1 rather be carded 
'qaick*. Andsolookingfor you, 1 rest till meeting. 
From the Camngate the istk day of July. 

P. S. I am very ill at ease, therefore speed you 
hither. 

Your*s to power ready. 

RESTALIUG. 

hETTEll HL 

Right HonourTible Sir, all my hcirty with humble 
service retiieinhrred, since i have taken on hand to 
interprise with my Lord of fiOi*,T.T, your special and 
only best beloved; as we have set down the platt al- 
ready, I will rc']uest you that ynu will be very cir- 
cumspect and wi<e, thot no nun get an advantage of 
us. 1 doubt rot but you know the peril to be both 



♦ Biirtet; -.'.\vt. 
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1600 life, Unds, and Iionour, in case the matter be no 

«ly used} and, for my own part^ 1 shall have a 

special respect to my promise that I have made to his 

Lordship and Mr. Alexander, his Lordship's brother, 

although the scaflbld were set up. If 1 cannot come 

to Falkland the first night, I shall be timely in St. 

Johnslon on the morn. Indeed, I Hppenedl for my 

Lord himself, or else Mr. Alexander, his Lordship's 

brother, at my house of Fastrastle, as I wrote to 

ihem both. Always I repose on your advertisement 

rfthc precise day, with credit to the bearerj for 

..howbfiit he be but ane sillie glycd old carle, 1 will 

(•answer for him, that he shall be very true. 1 pray 

"you. Sir, read, and cither burn or send again with 

the bearer; for I dare hazard my life, and all I have 

eisc in the world, on his message, 1 have such proof 

of his constant truth. So commits you to Christ's 

holy protection. 

From the Cariongafc the 27th day of July, lOOa 



P. S. I used not to write on the back of any of 
my letters, concerning this errand. ^aiMMl 

i- Tour's to all power, with humble service ready, ■ 

RESTALUIG. 

LETTER IV. 



My Lord, my most bumble duty, with service, in 
most hearty manner remembered. At the receipt of 
your Ixirdship's letter, 1 am so comforted, especially 
at your Lordship's purpose cocnmunicated to mc 

1 1 iniited t», I espMtcd the coining of. 
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therein, tli^t I can neither utter my joy* dot find 1600 
myself able how to encounter your Lordship with '"''^ 
due thanks. Indeed, my Lord, at my being last in 
the town, Mr. Aie-rander^ your Lordship's brollicr, 
imparted somewhat of your Lordship's intentinp 
anent that matter unto me: and, if I had not been 
busied about some turns of my own, I thought to 
have come over to St. Johnstun and spoken with your 
Lordship. Yet always, my Lord, I beseech your 
-Jjordship, both for the sake of your honour, credit, 
and, more than that, that your Ufe, my life, and 
lives of many others, who may, perhaps, innocently 
smart for that turn aftero-ards, in case W be relieved 
by any, and likewise the utter wrecking of our 
lands and houses, and extirpating of our name, look 
.that we be all as sure as your Lordship, and 1 my- 
self shall be for my own part; and then I doubt not 
but, with God's grace, we shall bring our matter to 
an fine', aVuc/i shall tfring Ute amlaUmatt to us all 
that ever vrisJicdJiir Hic revenge q/' MachivelUan mas- 
sacr'mg qf tnir <learest friends. 1 doubt not but Mr. 
Alexander^ your Lordship's brother, has informed 
your Ix)rdship what course I laid down to bring all 
your co-associates to my house of Faslcastle by sea, 
where 1 should have. all matcriaU in readiness for 
their safe receiving on land, and into my house, 
making, as ic were, but a manner of passing time 
in an boat on the sea in this fair summer.tide, 
and no other strangers to haunt my house while we 
had concluded on the laying our plot, which is aU 
reaily deviled by Mr. Alexander and me. And I 
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1600 would wish ttiat your Lordship would either come, 
'^"''^ or ecnd Mr. Alcrandt^r tn me, and thereafter I would 
meet your Lordship ia Tjeitk, or quietly at Jie.uab-ig; 
where we should have prepared an fine hatted kit*, 
with sugar and comfeits and wine, and thereafter 
confer on matters; and the sooner we brought our 
purpose to pass it were the better, before harvest. 
Let not Mr. IV. R. your old pedagogue, ken of your 
coming. But rather would I, if 1 durst be so bold 
to intreat your Lordship once to come and see my 
own house, where I have kecped my Lord Jinl/ritjt 
in his greatc!<t estremities, say the King and his 
Council what tlicy would. And in cat>e God grant 
us bappy success in this errand, ! hope both to have 
your L'>rd;hip and his Lordship, with many others 
of your lovers and his, at a good dinner before 1 die. 
Allways I hope that the King's buck-hunting at 
Falkland this year shall prepare some dainty cheat 
for us, against that dinner, the next year, Jocose /loc^f 
to animate your Lordship at this time: but, after* • 
wards, we will have better occasion to make merry.' 
f protest^ wtj Lm'df before God, I v:ish nodimg xcilh 
a Ivtter heart nor to afchieve lo that -ehkh i/oitr Lord- 
ship -xoidJJhin atlaiii unto; and my continual prayer - 
sliall tend to that efiect; and with the large spending 
of my hnds, goods, yea, the hazarding of my life, 
shall not afray me from that, although the scaffold 
were already set up, before I should falsify my pro- 



• A hutcd kill! a diA cnmmon ia Scotland at this hour. 
h a preparation of milk kept lor lomc time. 'Hie whey « let nff, 
and tile K-miirnder it of a pretty thick coiuiitoncr, and no unplea- 
sant acid i [jr. 
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mise to your Lordship, and pfrsuade your Lordship leoD 

thereof. 1 trow your Lordship has an proof of my '-'**' 

constancy already or now. Bu(, my Lord, whereas 

your Lordship desire^;, in your letter, that 1 crave - 

my Lord, my brother's miod anent this matter. I I 

utterly di&assenc from that, that he ever should I 

be an counsellor thereto; for, in good faith, he I 

will never help his friend nor hurt his foe. Tour I 

Lordship may confide more in this old man, the I 

bearer hereof, my man. Laird Bour, than in my I 

brother; for I lippcn my life, and all that 1 have else, I 

in his hands; and I trow he would not spare to ride I 

to hell's gate to please me; and he is not beguiled of I 

my part to him. Always, my Lord, when your I 

Lordship has read my letter, deliver it to the bearer I 

^in, that I may sec it burnt with my own eyes; as m 

I have sent your Lordihip's letter to your Lordship 1 

again; for so it is the fashion I grant. And I pray ^ 

your Lordship to rest fully persuaded of rac, and all 

that I have promised; for I am resolved, howbeit it j 

were to die the mom. I must entreat your Lord- I 

ship to expede Bout\ and give him strait directions, I 

upon pain of his life, that he take never a wink of I 

sleep until he see me again, or else he will utterly I 

imdu us. I have already sent another letter to the I 

gentleman your Lordship knows, as the bearer wiil I 

show your Lordship of his answer, and forwardness I 

with your Lordship; and I shall show your Lordship I 

farther at meeting, when and where your Lorduhip I 

shall think it meeiest. Till which time, and ever, I I 

commit your Lordship to the protection of Almighty I 

God. I 

From Gtmn's Greeny the 29th day of July, 1600. 1 




Ifioo p. S. Prays your Lord&bip hold rfle excused for 
' my unseemly letter, wluch U not so well written as 
itiiattT were; for 1 durst not let any writers ken of i», 
but took two sundry idle diys to do it myself. I 
%ill never forget the good sport that Mr. Alexander^ 
your Lordship's brotlier, io4d nie of a □oblemui of 
•Padua. It comes so oft to my memory; and, indeed, 
it ia aparastur* to this purpose wc have in hand. 

Your I-ordship's owu sworn and bunden man, 
to obey and serve with effuld and ever ready 
service, to his utter power, to his life's end, '- 

RESTALRIG. 



LETTER V. 

a ■ r. ,. .. -i.ix 

Right Honourable, my hearty duty rememberciJ, 
ye know I told you at our last meeting in the Camn- 
gate, that Mr. Alejonder, my Lord ed* Gafarie's bro- 
tber, had spoken with me anenc the matter of our 
conclusion; and, for my own part, 1 shall not be hind* 
most. And, sinsyne, I got a letter from his Lord- 
ship's self for that same purpose; and, upon the re- 
ceipt thereof, understanding his Lordship's frank- 
ness and fbrwardnf^ss in it, God knows if my heart 
was not lifted ten stages. I posted this same bearer 
lo j-our Lordship, to whom you may concredlt all 
y9ur heart in that as well as 1: for, and it were my 
very soul, I durst make him messenger thereof, I 
have such experience of his truth in many oilier 
things. He is a silly old glied carle, but wonder ho- 
nest; and, as he has reported to mc his Lordship's 
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1600 If these letfers are p;enuine, the controversy re- 
^'"'^ specting Gowry's conspiracy is ended. I shall now 
state the proof of their authenticity. On the sub- 
stance of these letters, or whit is called tfie internal 
evidence^ I shall make few remarks. 

There arc certain passages in these letters which 
express such a strength, and originality of feature, 
as indicate the author to h.ive been a chitracter strong* 
ly marked; and give reason to believe that the per> 
son who composed them was not writing under a fic- 
titious signature. In one of them Logan observes^ 

* your Ixirdship desires in your letter that I crave my 
' Lord, my brother's mind, anent this matter; 1 ut- 

* terly disassent from that, that he should ever be an 

* counsellor thereto, yj/r in i^/xtd Jiiilh he ■s.ill never 

* liclp /lisjiicnd, nor hurt his Jbc' In another, be 
adds, * for God's sake let neither any knowledge 

* come to my Lord, my brother's ears, nor yet to 

* Mr. W. R. my lord's old Pedagogue; for my bro. 

* ther b kittle* ti> shoe behind, and dare not enter- 

* prise for fear; the other will disswade us from our 

* purpose, with reasons of religion which I can never 

* abide.' The following passage in letter Isl, in my 
opinion, confirms its originality: ' When ye have 
*• read, send this back agjin u-ith the bearer, that I 

* iTuy see it burn't myself.' This precaution, which 
it was extremely natural for a person to suggest, who 
was writing on so dangerous a subject, yet which 
might in the issue be neglected, would have been the 
most absurd paragraph that could be invented by one 



* Tkbli^, in allusion to a hone that licks and viinces while 
hr is ihoed. 
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who wu fabricating letters applicable to a pcriud I6OO 
long previous to that oi» which tbey were to be pro- ""'^^ 
duced. 

To come, then, to the extrinsic or poiiiivc evi- 
dence of these letters, it must be remembered, that 
a testimony of a very singular nature and force bis 
already been produced, and that Spnttlv:ho f^axc it scal- 
C'l it ■a.ith his htuod. 'i'lic following proof is also given of 
the authenticity of these letters: Mr. Alctandcr Wat- 
son, minister of (^oldingham, deposed. That on hU 
conscience, he believed the five letters produced, to 
be written by the late Robert i.ogan of Rcstalrig, 
with his own hand, not only because the dtaracter 
resembled perfectly his hand-write every way, but 
aho agreed with the fashion of spelling, which tho 
deponent rctneinbercd in sundry specialities which 
he stated in his evidence. And, in oonfirmition of 
this, he produced three letters holograph of Rcstal- 
rig, to ahowr their conformity with the letters pro- 
duced. 



Mr. Alexander Smith, minister of Chirnside, de- 
posed, That lie was well acqu.iinicd with the late 
Logan of Rcstalrig, and also with his hand-write, 
having been preceptor to his children for many years. 
He swore that he firmly believed these five letters, 
and every word of them, to be the proper hand-write 
of the Laird of Rcstalrig, both on account of the re- 
sembUnce of character, and of the peculiarity of 
Restalng's spelling, which was different from the 
mode Commonly used* in many particulars, as spe- 
cificd It length by the preceding witness. 
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1600 Sir John Amot/ Provost of Edinburgh, deposed, 
that he was well acquainted with Restalrig's hand 
of write, having seen many of his writings, and re- 
ccived various letters from him. lie deposed, that, 
having considered the five letters produced by the 
Lord Advocate, he, on his consdence, believed llie 
whole of them to be written by Restalrig, because 
the character agreed every way with the shape of 
Restalrig's band- write, and also the spelling in many 
particulars, in which Rc^ialrig diflered frooi other 
men's form of w-riiing- And, in confirmation of 
this, ho produced four deeds, all of the proper hand- 
writing of Itcstalrig, agreeing perfectly in spelling 
and diaracter with the missives produced. 

The Sheriff.clerk of Berwickshire, the Minister at 
i^ytoun, and two other witnesses, confirm the pre- 
ceding evidence. 



A sentence similir to that passed upon Gowry 
pronounced upon Restalrig; a sentence, in om re- 
spect, 3S illegal 33 it was severe; for the treason laws 
only admitted of trial after death against the heirs of 
such persons as were known in their hfetime to have 
committed treason, as Dr. Robertson excellently ar- 
gues-t TJie statute, however, was not v'totated in 
ani/ vlhcr particular^ for the summons against Res- 
talrig's heirs was executed wit/iin three years after 



* Sir John Amnt was appointed irea^iirer-dcputo of Scotland 
about tlie y»f 1604. Tbe Gtntnl Kegiitn- still shows ilicgteat 
ctnitc he possessed in tbe counties of Edinburgh, t-'iJc, IJerwicIc, 
and Oikney. 

t Robeitson's Hiit. of Scotland, vol. II. p. 260. 
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his dcitli. Such, however, was then the state of the iGoq 
counuy, that, in a capital trial, no man could build '■^'^ 
his security on the precepts of law, the principles of 
justice, and the loelings of humanity. 

I dismiss this investigation with submitting the 
fbllowing proposition: * Whether, if the evidence I 

* have presented of the state of parties in Scotland, 
/* and of their outrageous attempts; of what passed 

* before such a multitude of witnesses at St. Johnstoii 
'* OQ the important day; uf Sprott's foreknowledge of 
'•'the conspiracy, which he testified zad sealed jcith 

* his blood; and of the authenticity of Logan's letter^ 

* 1 say, if tticse united testimonies collected into one 

* focus do not ascertain the reality of Cowry's con- 
' spiracy, I submit, whether there be such a thing as 

* tiistoiical or legal evidence.' 



frtoicLt Tennenty Merciitmt- Burgess qf Edinburgh^ 
Jor Writing a Seditious Pasipanade against the 



King. 



X HE prisoner was indicted at the instance of Tho- 
mas Hamilton,* his Majesty's Advocate, tor writing 
and dispersing slanderous letters, reproachful of the 
King, his progenitors, and counciL 

No counsel appeared for the prisoner; but he gave 

* ATtnwards Earl of HaJdlngtoii, and fiectetar/ or State. 
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1600 in defences in wiiting,t which must have been done 
•-""^ by a lawyer. His defences were: — ^'Ihat he was not 
apprehended nor prosecuted on account of a recent 
crime, but for a fact alledged to have been commit- 
ted three years before: that he was not allowed the 
legal mditciae, or warning of fifteen days, provided 
by statute for prisoners to prepare tlieir defences: 
that DO copy of the indictment was ^vcn liiui; but 
that he was sunmiarili/ presented m pmmeU xvithoxtt 
aiiy citalion preceding: that * sjKoX-ing gettera/b/, lalh' 

* out cursjugt is no luTiji/l cause for taking a watt's life* 
according to the liberal and humane rescript of the 
Roman Emperors, Si quis ImjKratori tnatedii'eril.l 

* Quoniam e>i id ex levitate pruccsserit, contemnen- 

* dum e&t: Si ex insania, mi^eratione dignissimum: 

* Si ab injurta, remitiendum.* 

The Lord Advocate answered. That the prisoner's 
pleas of the distance of time at which the offence was 
committed, of his being furnished with no copy of 
the indictment, and being denied the usual time fo 
- preparing his defences, ought to be repelled, becaus 
the crime libelled was sediliott against the Prrncer 
that the defence which he founded on the Imperial 
Cede ought also to be repelled by re;ison of the sta- 
tute of James VI. pari. 14. c. Mt>6. A statute, in 
which it must be confessed, tliat King James exceed- 
ed tlic tyranny of his predecessors, as it extended the 
pain of death to those who even read, or heard, any 
slanderous writings or speeches against the King, 
without lodging informations against the oflenders. 



t Records of Junici«ry, October 8, 160CL 
i Cudidt lib. 9. til. 7. I. unic. 
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Hu! Court repelled the prisoner's defences, and found t^oo 
tbe libel relevant. '^'^"^ 

The Lord Advocate produced before the Court, 
and the Jury, which consisted of merchants and 
tradesmen of Edinburgh, two letters. These the 
prisoner acknowledged to be of hU hand<writing; 
and the Jury, in respect of the act of Parliament 
cited above, and of the letters produced}Unai)imous< 
ly found the prisoner guilty. 

It may, perhaps, appear surprising that the pri- 
soner should have confessed; but, I apprehend it v*as 
both the most natural and most prudent conduct he 
could pursue: for it it; probable the letters could have 
been proved against him; and he was thrcaicfied 
with tiie torture in the course of the process. 

A royal warrant, dated at Linlithgow, Sept. 23, 
was then produced, ordaining the Court to pronounce 
the following sentence: That the prisoner be taken to 
the cross of Edinburgh, and bis tongue cut out at 
Xhc root; that a paper be fixed on his brow, denot. 
log him to be the author of xeild caul scdilions pas' 
qtdlSy* and that he then be taken to a galtovs, and 
hanged till he be dead. But, as the King :ifrL'ctcd 
tlie vain boast of clemency, a second royal warrant 
was produa'd, in which the torturing and cutting 
out the tongue were di.spenscd with; and his Majes- 
ty was gradQUih/ pleated to declare, he was content 
that the prisoner should — o/ib/ he hanged: a t>cntence 
which vt'as accordingly pronounced. 

Immediately upon the prisoner's being sentenced, 
the Lord Advocate took away the letters upon which 
he n-as convicted, declaring, that he would nut hive 
tbem entci^cd upon the record. 
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Archibald Carrm-nll. Taa-n-Officcr in F.dinhtrgfi^ 
attempting to luuig vp the Kni^s Picture on tlie 
Gallows. 



1600 -^^ ^'''^ ^"*^ " nonpareil, I present it neat. * Archi- 
v,,v^ * bald Cornwall, townofficuT, dilaiicd' of the igno- 

* mtntomly dishonouring and defaming of his Ma- 

* jesty, in taking off his portrait, and laying of the 

* same, and setting thereof to the stoops and up- 

* bearers of the gibbet, presaing to fix up the same 

* thereupon.' 

* Pursuer, Mr. Thomas Hamilton,! advocate to our 
Soveraigne Lord.' 

lljcn foUow the names of the assize; thpy are 
mostly tailors; two of them are design ed^rw/wiwi. ** 

* The assize, by plurality of voices, choose John 
' Rankcn, (tailor, burgess of Edinbui-gli,) chancellor. 

* The assir^, Jitr Uie most parl^ fife and co/ivict 

* Archibald Cornwall, ofltcer, of the titastmable set- 

* ting of his Majesty's portrait to the stoops of the 

* gibbet, and putring of the same to be hung forth 
< upon an nait infixt in the $aid gibbet. 

* The justice- depute, by the mouth of Robert Gal- 

* braith, dempsterj of the said Court, decerned and 

* ordained the said Ai-chibuld Cornwall to forfeit life, 

* taodSt and goods, and to be taken to the said gib- 
' bet, whereupon he pressed to hang hii Majesty's 

* I. c. accusirJ. t BewdB of Jii$t. SSth April, IGOI. 

\ Executioner, fiom the word doitn; or pcrhapi fiom tlic L^ 
tin Tnb det'iQ, demp\i. 
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* portrait* and there to be hinged quhill^ lie be dead, IGoo 

* and to hang thereupon by the space of twenty -four '"''^ 

* houiv, with an paper on Iiis forehead, containing 

* that viie crime committed by him, which was pro- 

* nounced for doom!'— A man hanged for attempt- 
ing to fix up a paultry daubing, or a halfpenny print 
upon the gallows, or even a halfpenny itself; for it 
alio bears * the image and superscription of Cesar.' 
Dii boni! 

But tbb, bad as it is, is not the worst point of 
light in which this tria) must be viewed. For to 
hang a map on account of transgreiiiung a law, an- 
nexing a capital punishment to the knotting of straws,, 
is not so repugnant to liberty and justice, as the hang- 
ing him upon no taw at all, but merely at the caprice 
o£ a tyrant. Kow, there i:> nothing in the Scottish 
Statutes upon which this indictment could have been 
founded. The idea, indeed, must have been bor- 
rowed from the Roman law; yet, even upon the Im- 
perial edicts, thi» man could not have been legally 
convicted: for there its hardly an analogy between 
cbe images of the Roman Emperors and a modern 
picture; Emperors, who themselves were deilicd, and 
irilCMe consecrated statues were the objects of reli. 
gious adoration. Nsy, were the analogy tuaiplttc 
between the Imperial iniagn, and the pictures of a 
modern prince; and, were the sanguin:iry edicts that 
guarded the majesty of Rome., suitable to a limited 
mooarihy, still the prisoner must, by law, have been 
acquitted; for * Non videri contra roajsstatem tier! 
' ob imagines! Cesaris nonduin consecraias i^aulitas.' 



uMil. + Digr«. Lib. 48, Tit. -t. Lci 5- f S. 
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Doom pronoitnccd over the Dead Jiodi/ of J'raiica 
Mo^-ln-aify a prisoner ^ wfto was Idled in his aticmpl 
to escajpcji-om Edinburgk Castle. 

ie03 A Royal waiTant was diivcted loSirWUliam Hart, 
'-"'^ and the other Jutlges of tlie Court of Justiciary, set- 
ting forth, in Oie usual bombast stile of treasonable 
indictments, that the deceased had been guilty of 
mosi /lighy hnrri//lc, and ileleslahic points qf trcafon:* 
that the same was verified by txo or tliree witnesses^ 
but that the deceased obstinately persisted to deny 
the thai go: that he attempted to make his escape 
from Edinburgh Castle, which rendered his guilt the 
more manliest; and tlut, in the attempt, he had 
brought about his n%vn miserable and shameful death. 
The warrant, therefore, required the Court to pro- 
nounce sentence on the deceased * Francis Mowbray, 
• twiv prescnd-d on panfielf' (i. e. produced at the bar,) 
to be dismembered as a traitor; his body to be haug* 
ed on a gibbet, and afteru-ards quarlered; his head 
and limbs stuck on conspicuous places in the city of 
Edinburgh; and his whole estate to ba forfieited. 
The warrant is dated at Holyroodhouse. -list January, 
l&r^, 3nd is subscribed James Re^, Montrose Can- 
cellar, Marr, ilerreis, Flalyrudhousc. Doom was 
pronounced accordingly. 

This, perhaps, exceeds every act of King James's 
tyranny. Fcr, i^ this sentence of forfeiture, pro> 

* Rcc. of .lust. tilt. Jan. leOS. 
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nounccd after death) was not adjudged by Farlia* iocs 
mentjbut by the Court of Justiciary, in consequence ^■"'^ 
of a royal edict. 2d, No summons of treason was 
executed against the heirs of the deceased, nor,-.Ly 
defender cited, unless the corpse, which was pro- 
duced at the bar, can be called a defender. 3d, No 
specific charge was exhibited against the deceast-d; 
nor any thing but a general accusation of treason and 
laese-Majesti/, which, in those days, was so far from 
conveying any precise and definite idea, that it might 
have been any thing which occurred to the whim of 
the King's Advocate, or that of his Royal Master. 
4jA, No proof was adduced in Court, no jury catted, 
nor verdict returned, establishing the charge upon 
which the sentence of forfeiture was pronounced. 



Notliiflg can impress vi with a worse opinion of 
those tiim-s, than to behold the people stupid, yet 
whiaisical, abject, yet insolent. When aroused by 
the clergy, on the score of speculative doctrines, oT 
even forma of religion, they would break lonh into 
the wildest outrages against their governors; yt they 
would remain supinely mdifferent to the wjfucn ia- 
vasioii of the most established principles of law, and 
of the most sacred rights of mankind. 



TREASON. 



Trial qf Mr. Andrew Crichto»,for Declining Ihe Au- 
Ihoril^ of (he King ami Prh^t/ Cotmcil. 

1610 J. H£ prisoner, who \r2s brother to the Laird 
"^^""^ Innernytie, was prosecuted at llic instance of Sir 
'Ihumas HamiltOQ, his Majesty's Advocate, for ti-ea- 
ao7iabl{f* dcdiDing the jutisdiction of the King and 
Privy Council. The indictment set forth, that the 
prisoner being brought before the Piivy Council, * to 

* be examined upon such matters concerning his Ma- 

* jesty and the estates of this his Jdngdom, and re- 

* quired by their Lordships to give your oath to them, 

* that you should faithfully and truly ansner to them, 

* and declare the verily of such things as sliould be 

* demanded of you: Ye treasonably refused to aC" 

* knowledge his Majesty, and the eaid Lords of his 
' * most honourable Privy Council, to be your judgesj 

* but most treasonably declined their judgement/ 

* The act of Parliament, A. D. lfS4, c. 129. con- 
firming the authority of the King and Privy Council, 
in ail cases, and over all persons, and annc:ting the 
pain of treason (o the denial of the same, was then 
read over to the prisoner: but he persisted in declin- 
ing the jurisdiction of the King and Privy Council, 
and judicially ratified his dcciinature. 

The Court sentenced him to be taken to the Cross 
of Edinburgh, and to be hanged, his body to be dis- 
mcmbered as a U"aiior, and his whole estate to be 



■* R«. of Jun. 29ib Aos'ist, ISia 
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forfeited. But, after remainiDg six months in prl- iflio 
son, under sentence of death,* the King was pleased '■"'^ 
to change the sentence to perpetual banishment. 

In reading the judicial proceeding oi those wretch* 
ed tiroes, our surprise is divided between the mulish 
conceit of individuals in declining the royal authori> 
ty, and the tyranny of government in the exercise of 
that authority. This mode of calling people before 
the Privy Council, and requiring them to make oath 
that tliey should answer every question which might 
be put to cbem, is as high a stretch of tyranny, as 
any tribunal on canh, I presume, ever attained. 
That no rude breath might pollute the Majesty of the 
Throne, a capital punishment had been annexed, 
even to the hearing of slanderous speeches against the 
Cng, without informing upon the authors; and the 
unsocial spirtti of the reformed religion had guarded 
its monopob/ of the natidi by annexing the like penal- 
ty to those who gave food or lodging to a Popish 
priest. To call then people bcfure the Counci!, and 
oblige them to give an oath that they should answer 
every question which might be put to them, was hy- 
ing them under the necessity of becoming pubUc in- 
formsrs, in a case where the pain of death was an- 
nexed to the exercise of an act perhaps of hospitality 
or charity. 



• Rccordiof Just. 27ih FebiUMy, 16U. 

f It it strange that Mir true rdi^on, which is tbc oalj direct 
rood to silratioii, will not content !u>elf with ihc cikIIcss spintuiil 
conscqontcn it [im:mt.is tn in;inki»d, but lliat it will uUo deal out 
fitr and fagg^i lo ihosc who are »o IJir mistaken, it to pu^$UI^ 
ibeir ccune w bcavm by jmy odier road* 
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IGii I presume it must have been some motive of rcU- 
' gioQ which induced the prisoner, Cricliton, to de- 
cline the authority ut' the King and Privy Council. 
So nearly do extremes meet, tK.it Black, the Presby- 
terian minister at St. Andrews, declined their autho- 
rity in the year 1596, when cited before the Privy 
Council to answer for an offence which he had com- 
mitted;* and Ogilvie, the Jesuit, declined the same 
jurisdiction, A. D. 1615, when required to answer 
every interrogatory that might be put to him. fiUcIc, 
received a censure, but Ogilvic wa3 hanged. 



John Flemings J'ur SUoideroxis Speeclies against the 

King. 

1 HE prisoner was pursued at the instance of Sir 
William Olipliant of Newtown, King's Advocate, 
on account of * treasonable, blasphemous, and damna- 
' blc speeches, uttered by him to John Lauder, mi- 
' nistcr at Cockaburnspath.' The prisoner most hum- 
bly threw himselt in his Majesty's will, i. e. submit- 
ted to his Majesty's pleasure.t 

The indictment set forth, that this Lauder, the 
minister, * having reprehended and found fault with 

* the said John Fleming, because his son repaired not 

* to thecomnmnion; saying to the said John, that 

* albeit (although) he contemned the order and dis- 



* Sfottiiwood's Hist. p. .V19> See t'e trial of OgQric i^m. 
\ Rec-jrtls ol Jusiiciarv, Ma; 17i 1615. 
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!ciplinc of the kirk, yet the King^s moat gracious 16'5 

* Majesty, who is 2. most religious and godly Prince, 
•.and toider whose Messed government the true religion 

* and discipUne of the kirk is established, and ad- 
*. vanced, would not suffer such contempt and dis> 
' obedience to pass unpunished! Tlic said JohnFfem- 

* ioj^, upon deliverance of the said speeches, shaking 

* off all fear of God, and that reverend respxjct which 
*-la conscience before God, and in his duty and at- 
*■ tegiance he owed to his Atajesty, most treasonably^! 

* blasphemously, and misclumtUe* , replied to thes^idi 

* miniscer in these words: Feindf nor the King shoot 
< to dead or the morn, and that he die of the falling 

* sickness. And it being demanded of the said John 

* what moved him to utter such blasphemous and 

* horrible speeches against his Majesty? made this 

* scornful and disdainful answer. Were not the 
fKing and his laws,| he had not wanted his lands; 

* and therefore he cared not for the King, for hang- 

* itig u-oiild fx the wtrst of it.' 

Tile prisoner was not for mistaken in his prcdic 
tion. He was sentenced to be hanged at the cross of 
Edinburgh, and his moveable gtxids to be forfeited. 



* From an oUoleco French word, ntucAojibnenf, wkkccQr, m4* 
licioDily. 

f An oitJi, a mode of iweaiing. 

t The caiiw of oiTcnce which thu poor tnim had rccciTcd was 
the loit or a Uw-fuit. ~ 
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T/tomiJi Roii,* son qfthc la!e John Rots cf Craigie'y 
Jbr xcrUinj^ and publisAing at iford, a Pasqmnatid 



I61S The prboner was prosecuted before Mr. Alesandcl 
■""•^ Colville, jQ8tice-d«pute, at the instance of Sir WU- 
liam Oliphant of Newton, his Majesty's Advocate, 
who produced in Court an act of I'nvy Councit, au- 
thorising the prosecution. '< ; *i 
' The prisoner was charged in the indictment with 

* the devilish and detestable firing, ieignhig, bUuP- 
*phcmous uttering, and by writ publicly exposing, 

• of an villainous.f infamous, and devilish writ,' Uc. 
In this pasquinade, which was in the form of a the* 
sis, (he prisoner had maintained, that all Scotsmen, 
except the King, his sons, and a very few others, 
ought to be debarred from the Court of England* 
He expressed his surprise, that the Engliith, who in 
other respects were quick enough sighted, should 
suffer Kuch an unprofitable and pernicious multitude, 
the very off'scourings of the people, to domineer 
within their territories. He bid down his thesis in 
ten propositions, or articles, composed in Latin , and! 
written with his own hand. He aHixed it to the 
door of St. Mary's church in Oxford, and publicly 

• I knowniitif the fiimily oi Roh, or RoUt ofCrw'gic, bettill 
ettunt; 1>iic itieir annoriul bearmj{> aic lii'tcribcd hy Sir J.init^ 
B.ilfuur, T.yon King at Arms ia tlic reign oT Cli.irW l.i Nitbei's 
Hi-Taldcy, vol. I. p. 4>16. 

-f Records of JuRiclary, Anguit ^ft SeptemlwT 10, 1619. 
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offered to defend hts thesis, at the universitivi of Pa- "J'S 
ris, Cambridge, or Oxford. From all these seditious ^"^"^^ 
and inflammatory articles, the indictment concluded, 
that the prisoner had acted a most unnatural jiart to 
wards his own countrj'incn, bad cnd<.>avoured to stir 
up the English to murder them, and had tran^^eascd 
sundry acts of Parliament, viz. James 1. Parliament 
2, Act 43.; James 11. Black Acts', Act 100.; Jiiucs 
VI. Parliament 8. Act 1J4.} Parliament 10. Act 10.; 
Parliament 14. Act 20.7. 

However criminal the prisoner might be in cxcit- 
ing jealousies and distentions between the KnglisU 
and Scots, it was truly absurd to cliarge him with 
having transgressed these statutes; for they related to 
the sowing disseniion between the King and Itis peo- 
ple; and they were enacted before the union of the 
Crowns, at a time when the former of these nations 
was described in the statute*book, as * our ancient 

* &teinies q/' Enghiul.* Not only was the prisoner 
ionocent of transgressing thesestatutes, but the Court 
of Justiciary had surely no Jurbdictton over him, in 
an offence which consisted in having publtslicd a ' dc- 

* testable, hreing, bUisphemuus thesis,' at the univer- 
sity of 0.\ford. In those times, however, it was 
sufficient, if some attention was pud to the forms, 
without the smallest regard to the piinciples of law 
and justice. King James knew, that, even armed 
with the terrors of the Star Chamber, he. could 
not, in England, overwhelm the prisoner uiili that 
destruction which he meditated; he therefore em- 
braced the illegal resolution of sending the prisoner 



* 1. 1. printed in Znaa ckancter. 
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1K18 to be tried in hU own country; a country where tlie 
'""■"^ iransicnl gleams of fanaticism served only to cast a 
gloomy light athwart the regions of tyranny and 
slavery. 
' The indictment being read over, the prisoner ju-* 
dicialty confcsiied his guilt, but declared, at the same 
time, that he committed ihis olfence, while he was 
in a state of insanity. He craved pardon of God,^ 
the King,and his country-men, and came iu/A^A'm^s 
rcili, i, e. submitted to his Majesty's pleasure. He' 
expressed his hope, that his Majesty, being a gracious 
Prince, would incline to mercy, wiiich h God's right 
iiattdf ratfier lltan to justice, vfiieh is but his l^fl^ 
And he entreated the Court to intercede in his be-' 
half. 

Being found guilty by the jury, the Court ordain-* • 
ed him to be taken back to prison, and to be kept^ 
io irons till the King should be informed of his con> 
viction, and till he should suffer an exemplary pun*' 
ishmcnt. The Court met again on the lUth of Sep*» 
tcmbcr, when a warrant from his Majesty, ditecttid' 
to Lord Binning, Secretary of State, was produced, 
conforni to which, sentence was pronounced on the-' 
pi'iioner, that he be taken to the cro^s of Edinburgh,'' 
and his right hand struck otT; and thereafter his head - 
to be struck from his body, his hand to be put upJl 
on the West I'ort, and his head on the Netbcrbow. ^ 



\ 



41 



;* Skene, ^r TrrasonahU Opirtiofts and Dcclara- 



XH£ prisoner, who wu brotber ro the I^ird of i^fto 
Skeoe, Mu prosecuted xz ilie iustaoce of bU hUJes. 
t^s Advocate ibr high treason.* \le was charged 
io the uidiament with t>eing acctsaory to the rcbeU 
lum hculcd b)' Bjitbur cf Kioloch, and Hiclutun of 
Kj;l)illet, at Air'« Mou and Bothweluhrid^t ^ -A'ich 
having tnaiataiaed the lawfulness of that rebellion, 
evea io presence of the Duke of Voik, atxl of the 
l.orda of Prii')- Council, and those of Justiciary! with' 
having juvti^ed the cxcommutiication nf the King, 
and having maiotained it was lawfut to kill hint, £:c. 

llic prouf adduced against the prisoner was his 
ova confession, emitted before the Duke of York 
ind Trivy Council on the lith November, i6tiO, of 
which the u-nur f;>Uuw£. 

lie said, he did not koow who were rebels but 
denied that he was present at the battles of BuihwelU 
bridge and of Air's Moss. He thought the [MTsons 
engaged in those iosurrcaicns wcro nut rebi-U, for 
they were in defence of God's cause. He was noc 
at the rorv^'ood conventicle wbea the King was ex- 
comcnanicatcd, nor tiid he know who coiiirivcU it, 
but he thought the reasons of the cxcommuiticatioa 
)u&t. He acknowledged the burning the Acta of Par. 
Uament, becau^ they were against the Covenaut; and 



• R<«»da Df JaUKiur, Notwihcra^ ISSa 
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1680 would not admit the autliority of the King or Farlia- 

^"""^ ment in things that were against the Covenant. He 

. did not know if any new insurrection was plotted; 

* but lie U'lieted thai God's people were always ready to 
take arms in defence of themseh-es and of the gospel; 
tliat he Teas one (^God^s people, and had 7rsolvcd to 
f^iv an tcstinumyjbr the cause. He thought the kill- 
ing of the Archbishop of St. Andrew's was not mur- 
der: that there is a declared war between those who 
serve the Lord, and those who serve the King against 
the Covenant; and that it is lawful to kill such in 
defence of the gospel: that the King being ej'commU' 
nka/wf, and there being wow a lerafut declared rear 
gainst him on account of the breach of the Cmvnmitf 
it is Imcfid to hill him, and all titose tc/ro are in Of^osU 
tion to the Covenant. 

^ He reneti-ed his confession before the Court and 
jiury. He was desired to deliberate before he should 
Mgii it: he answered, he had resolved to sign it; he 
thought it his honour to do so; and he did it ao 
cordingly. 

The jury unanimously found the prisoner ^ gttilty 

* of the treasonable crimes and expressions mention* 

* ed in his dittay, and that by his own confession.' 
llie Court sentenced him to be taken to the Cross 
of Edinburgh on the 24th of November instant, to 
be hanged on a gibbet till he be dead, his head to be 
separated from liis body, and fixed on the Nether. 
bow, and bis whole estate, real and personal, to be 
forfeited. 
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Charles Lord Fraser,* for High Treasffii, in prty- 
claiming the late King James to be Righteous and 
JLanJid Sovereign qj'thts Beaim, .Jr. 



It was charged against the prisoner, that, contrary 
to his allegiance, he, in the month of June or July> 
169'^, went with his accomplice.^ to the market-cross 
of Fraserburgh, stepped upon the cross, and, after 
three several O Ycs's^f did three several times pro- 
claim the late ICing James, and the pretended Priace 
of Wales, to be righteous and Uwiiil King of this 
Jtingdom, and successor to the same, and that tb«y 
cursed all who would s^y the contrary: then (hey 
drank, and caused to be drank, King James's good 
health, and that of the Pi ince of Wales, and cursed 
King William and all his adherents^ drank to his 
confusion; uttered reproachful speeches of him, call- 
ing him Jlurgar, and Burgar-Mastcr of the Hague» 
■od saying that he was only Prince of Orange: that, 
for the greater solemnity, they Orcd guns and pistols 
from the Cross on the occasion, and forced some of 
his Majesty's subjects to drink treasonable healths: 
By all which the prisoner testified his rebellion against 
his Majesty's person and authority, and hb treason- 
able intentions to depose the King} and did dtsowa 



1693 



• Thi» hmily was raised lo the peerage by Charla X, A.D. 
1S33. The tide hecame estinct by ihc pi bona 's dying without 
wstK.^J>oogl:ui' Fcrngv, page 279. 

t Records of Jtuiiciary, March 29, 1693. 
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1693 tHc Ring's title to the ctou'd, and did all tliat in him 
lay to iDcite the people to take arms: for which con* 
tempts and treasons he ought to be puniihed with 
death, and the forfeiture of his estate. 

After a prolis argument, the Court found the iiK 
dictment relevant to infer the pains libelled. 

The following persons composed the assize: I-ord 
Forrester* Lord Birgeny, tlje Master of Forbcss, 
James Oswald of Singletoun, Jimcs Hmd of Saugh- 
tonhall, Patrick Murray of Livingstone, Mr. George 
Scot of Giblcstonc, William Dick (jf Grange, Sir 
Alexander Gilmour of Craigniillar, James Lleis of 
Southsyde, Sir Robert Milne of BJnnic, Hugh Wal^ 
bee of Inglistouii, Alexander Nlabet of Craigiminnic, 
William Biggar of Woolmct, and Sir WilUam J^. 
ning of Willyfoord. ,.. 



THE PROOF. 

Thomas Pypcr, weaver, saw Lord Fraser come 
fi'om the house of John Hay, vintner, and go to the 
Cross, and step upon it: he heard one io the com. 
pany cry three O Yes's, and proclaim the late King 
James and the Prince of Waks, and this was after 
some person bid him proclaim, • to xchomhe ansv:ei\ 
* (•(/, xi/uU sfialt I proclainij ni^ Lord!* After thes4 ' 
proclamations, the witness heard King James's nam^ ^ 
mentioned, saw the people on the cross have drinli;. 
with them, and heard the shooting of pistob. Adds, 
that Lord Fraser was on che cross at the same time 
with the man who proclumcd King James. 

John Wood saw Lord Fraier and others go to 1 
Cross, saw his Loiii;»liip uo the Cross^ htard a seiv^ 
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ant belonging to the company cry throe Gevenl O » ^ 
Yes's, and then proclaim the late King James ind '"''''^ 
the Prince of Wales; and after the proclamation he 
beard two shots of a pistol. The witne&s carried wine 
to the company at the Crow. 

Henry Finlayson saw Lord Fraser and others on 
the Cross drinking healthsi their servanta told him 
it was the late King James, and Prince of Wales'^ 
health: Lord Fraser and another gentleman held 
drawn swords to the deponent's breast, ai^ forced 
him to drink some healths. 

John Hay, vintner, deposed, that Ix)rd Fraser 
went out of his house tu the Cross, and the deponent 
went there also, and heard his Lordship drink King 
James's and the Prince of Wales's health. He heard 
also the firing cf pistols. 

Alexander Robertson heard a noise at the Cross, 
opened his window, and saw and heard a person 
clothed in red cry three O Yes's, and proclaim King 
James m our righteous King. The deponent, at the 
same time, saw the prisoner on the Cross, and heard 
the compsmy drinking healtlis. He did not distinct* 
Ijf hear whose health, but heard the words, • littr- 
' gar, the Hague, and Orange^ come from the com- 
pany. 

James Hardie, servant to John Hay, vintner, saw 
Lord Frawr, and several others, go to the Cress, and 
the witness was employed to hold some of their 
horses. He heard and saw a footman make three 
O Yes's off the Cross, and begin a health to King 
James and the Prince of Wales, * and bid the Hlman* 



• A fanatical term for the Dfvil. 
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1693 take all ' that refused to pledge it.' He saw the 
*"'*^ prisoner, and others, drink the health, and heard 
some shots of a pistol. 

James Scot saw Lord Frascr, and others, at the 
Cross; he saw and heard them drink King James's 
and the Prince of Wales's healths, and heard Lord 
Fraser curw those present who refused the toast. 
He heard four shots. 

The Lord Advocate protested for an assize of wll* 
fu! error, if the jury should acquit the prisoner. 
The prisoner protested in the contrary; because the 
Committee of Estates which declared King James to 
hivejbrfaulled the Crown, and bestowed tlie same 
on William and Mary, solemnly enacted and declared, 
* Thai assizes of error arc a grievance'* 

Seven Peers and eight gentlemen of distinction 
who were summoned to be upon tbejury, were fined 
a hundred mcrks each, for not obeying the citation. 
The jury, of which Lord Bargeny was Chancellor, 
all in one voice found it not proved that the prisoner 
either aaually proclaimed, or caused proclaim, the 
late King James, and the pretended Prince of Wales; 
but found it proved that he was present at the pro- 
clamation. Found, by a plurality of voices, that a 
proclamation was made at the Cross of Fraserburgh, 
of the late King James and the Prince of Wales; but 
not in terms of the itidictniatt, viz. as being righteous 
tttid lavjul King <iflhis kingdont, and lai'^'ul successor 
titereitu The assize, all in one voice, found it not 
proved, that the prisoner and his accompUces cursed 

•Ace of Estate*, No. IR. April ISdi, 1689. 
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^I those who would say to the a)ntrat7. They ifiua 
frnind itproved, that the prisoner drank KingJanes's '•'"^ 
health," and that of the Prince of Wales: but found 
his cursing King William, and drinking to his con- 
fusion, and utteiing reproachful speeches of liim, 
and farcing people to drink treasonable health!:, not 
proved. They found that [Mstoli were fired; but did 
not &nd that it was by the prisoner's order. The 
Master of Forbese, the Lairds of Craigmillar, Liv- 
if^^to^e, and Southsyde, desired it to be marked in 
the record, that they found the proclamation proved 
in terms of tlic libel. On the 16th of Miy the Court 
pronounced sentence on Lord Fraser, £ning him in 
rfaoo Sterling. 

• In ide reipn of Gcwge I. Alri«tidcr Crawftird vftw fined 
hMi Siciiing, for drinking the hcnlth cf Kin; Junci Vlll. mi 
to hn fa»ppr re«ar.itioi>, Rcc. of .fan. 8Itt Feb. 1715. And a 
Highland Minii-lcr was turned out of hit trccling-douie f"r three 
Jwr*, (or not praying for King George by name, but for ihe 
* SuprtPir tn atithorilg xcko alu upou the ni/al liironcf' and thit at 
atimc when there was m Bnnile for piajiny for tbe Kiiij; by 
fisne, excvpt that which ordxincd the clergy to pray ("r ^utcn 
jhm^ unii Ike Prittcrsn Svpkioi nor any law fur it. bot a proclama- 
tion ol the Lordntitlie Regeixy. Kcc.of Juit. llih, Htb, JSlh* 
I9ib, SJihJol;-, IT15. 
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Captain Simon Fraser" ^f Bcaiifurlt and mmi/ oUter 
persons^ niostlj/ of' the Clan Fraser^Jhr IJ't-rh J>-ea- 
son-, ill Jojtriirig loilmvfid associationSy collecting ah 
armed finre, occupi/ing oTtd JorlififiTig homes aUd 
garrisons, imprisoning and ravishing persons qf 
disHnguisfied raii/i; and conlimitng in arms qfUr 
being charged ly a Herald to laif them difa.tt. 
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1698 J^ jjig jg (},e Qnly case I know of since the Revolui 
tion in which a person was tried in absence before 
the Court of Justiciary; a proof led, a jury inclosed, 
a verdict returned, and sentence pronounced, for- 
feiting life and estate, honours, fame, and posterity. 
The 6rst instsnce of this tyrannical mode of proceed- 
ing was the illegal sentence upon the Rebel Cove- 
nanters after the battle of Pentland, which was af- 
terwards rescinded by act of Parliament. The re- 
bels at Bothwcll-bridge met wiih the same treatment; 
and the like was repeated after the defeat of Mon- 
mouth. 

The following is one of the most singular prosecu* 
tions in our criminal record: whether we respect the 
stretch of law that was made to convict the absentee, 
or the savageness of bis conduct, or the absolute do* 
minion that he possessed Over his followers, and di- 
rected to purposes the most shocking to human na> 
lure. 



* Tlic celebrated Simon Lord Lovat. 
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By the Uw of Scoihnd, outlawry, even for trea- 1C99 
fion, inferred the forfeiture only of personal estate. """"^ 
It W2D sanctioned by statute, that triaU for treason 
could not be taken in absence^ but that the whola 
accusation,* argument, and evidence, should be led 
in presence of th« accused, and no otherwise. So 
anxiously did the professional lawyers adhere to thU 
form, that, as our jurisprudence admitted, under 
certain limitations, of trial after death,! for this hci*. • 
nous ofience, on such occasions the bones of the de- 
ceased were dug out of the grave, and formally pie* 
acntcd in Court. 

When the (Covenanters were defeated in the battle 
of Pentland, a desire to arm in&uked majesty with 
additional terrors, or to enrich the servants of the 
Crown with unlawful spoil, induced the Minister^. 
of Cliarles to attempt, in absence of the accused, tha 
trial of tKose rebels, and the forfeiture of their estates. 
And, although the coniplatDant disposition of Parlla*, 
Qient gave every reason to conclude that they woul4 
not have hesitated to paiis a law to this cfti:ct; yet it 
suited better the views of a tyrannical administrattot^ 
tu operate this innovation in law, by the decree of 
Judges who were appointed, and might be removed 
at pleasure, than by the authority of the Great Coun- 
cil of the Nation. 

Before the Court of Justiciary proceeded to sucl^ 

• Dmikt-Hi's Invt. vol IL p. ftSli Eitkipe's FoL Iiut. p. 731| 
Juiici VL Pari, llth, c. 90.; Mukeaxie'i Ciiin. Tit. TreaMO, 
Met. S3, 23. 

t See iH:il of tbc Bail of Cowry, p. S3, of Lo^n Qf RccnU 

lig, p. Si. 
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1698 an important innovation," so little idea xvus then en. 

^^"^ terfsined of its sopremacy and infallibility,! that the 
Court of Session was consulted on the occasion- 
After tampering with the Judges, a memorial and- 
queries were laid b?ft>rc them by Sir John Nisbet, 
King's Advocate, and Lord Bellenden, Treasurei^ 
depute, stating a variety of arguments, by iofereiioe 
and analogy, to show, that, it the IWIianient could 
prcceed to forfeit after death, why not the Court of 
Jtisticiary; aad^ if either cuuld try after death, why 
not also in absence, since • what is ju5t before Par- 

* Hament, is just and warrantable before other judi. 

* calories.* Upon this and the like notable argu* 
ments, the Lords of Session delivered an opinion, de4 
daring, that, upon sufljcient proof being taken be^ 
fore the Judges and assize, they might proceed iqfj 
absence to sentence, and to forfeit persons guilty o^ 
high treason. Thus fortified, his Majesty's Advocate 
prosecuted, in absence, Colonel Wallace, \Villiaiiv.i 
Muir of Caldwell, and some other gentlemen; and m 
verdict being found against them by the jury, the] 
Court sentenced them to be put to death, as traitorsJ 
when they should be apprehended, and their wholel 
estates, real and personal, to be forfeited.J Fronw 

• MMlunzic'!: Crimir^s p. 30. Wodiow's History of ib^l 
ffifrenngs of the Clmicli, vol. I. p. 267.) Appeodtx, No. 14, 1^^ 
16, I8.J vol. 11. p. lis, 586.i Chaile* II. Patliiimetit 2. c. 11.1 

f It it luiw alledgcj, that do appeal IIck fiom the Coutt of 
Juiticixry to the Hou»e of LotJtt '^^ a judgemciu, indeed, to < 
that e&ct, \\3.i been pronouncnl. Ai no lann cud command bia | 
filth or bis judgement, I have never been able to diicovci tithtm I 
^t legaiitg or fTopTKli/ of thU dixret. J 

X Muir of Caldwell'i uliite wus gifted to Gcncial D^zidL^ 
comnuui^ei of the fotces ut the battle of rentlandt 
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a CDDsdousness of the illegality of the sentence, it 169B 
wa^ solemnly rati&ed in ParUamenti trial in zbsence 
was adoptcnl as a part of our law; and, in conse- 
C|ueRce, two of the most distinguished personages in 
|he nation, the Duke of Monmouth, and Fletcher 
of Sattoun, were condemned and forfeited, the foi«- 
Mer rcfutt d<:ad, the latter when out of the kingdom* 
Had the torrent which overwhelmed thu lineai 
succession of our Sovereigns issued pure from the 
fountain of liberty, and to its wide and rapid course 
been contaminated by no foul stream, triai m a^ 
aence would hayc been enumerated in the list of tboi>c 
illegal and grievous assumptions of power upon 
which the estates of Scotland declared King James 
to have forfeited his right to the crown. And the 
opinion of the I/)rJs of Session on this head, as well 
•8 on ttic two other cases stated in ' Ae Ciaim of 
t-Jtight^' would have been declared to be contrary to 
hw. But it was deemed prudent to preserve this 
statute as a security for the good behaviour of the 
numerous exiles who followed their Prince to the 
Coun of St. Germains. A law was accordingly 
pused,* rescinding the acX m69. ^ 11. in so fir ai 
It ratified the forfeiture of the Covenanterj; but not 
repealing the act itself, which might now be turned 
as an engine of oppression upon the party which com 
trived it. It must be acknowledged, however, that 
King William's Ministers made no rigorous exerda* 



• WnUam add Mary. VttV 1. Sc*. 2. c. 31. Tlie mow ap^ 
prOTcd com mutilator on tlx Scottidi law, hu m> fir mi understood 
^a act, M to Kiy. ilut Uie act 16G9 «ai repealed by it. Eri- 
licc'iFoI, iMl. f. 73*. 
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1696 u£ this law. Tlie Earls of Melfort, Middleton* and 
^'■'^ Lauderdale, and ttinelj/ get}tl*:iM/i,* were summoned 
before the Court of Justidary, la one day, to stand 
trial for various points of treason; in particular, for 
entering into the French service when that state was 
at war with his Majesty, and for rbiog in arms agaiii0 
the King. They tailed to appear, and sentence of 
ouUavvTy only was pronounced against them. 

Tyrannical as this statute was. Captain Fraser 
could not have been convicted upon it but by an ob^ 
vious wresting of the law; fur it authorised trial in 
Absence, only in * cases of treasonable rising in arms, 
* and open and manifest rebellion,' Now, it is alto- 
gether absurd, to construe the collecting of an armed 
force for the purpose of privale rapine,^ into htasoiu 
ahls risiiig in arvis, and open am! inaiiifest rebellion. 

It will be proper to sute tlie motives which in* 
duced Captain Fraser to perpetrate the barbarity and 
villany which gave occasion to this trial. On the 
death of Hugh, tenth Lord Loyat, the title and estate 
of Lovat were disputed between his Lordship's daugh- 
ter, heir of line, and Thomas Fraser of Beaufot 
the Captain's father, heir-male. The Captain wisel] 
proposed to do away the contest, by uniting their 
persons and pretensions, and there was nut a disparity, 
ofyeara to render sucb marriage any-ways absurd^ 
With this view, he privately paid Lis addresses t< 
the young lady, and one Fraser of Tenecheil W3 
made the con&dant of the amour. The Captun ot 



• Rcc. ofJuit. 23d July, ltig«. 

+ Rcfords of Ju«i<iar)', 27th Jum-, 12ih July, Sih apd i 
September, 169^ 



twined her consent, and she actually eloped froiti her 1^8 
mother's house of Castle Downie, under the conduct '■"•^ 
of the mutual confidant; but the person whose finesse 
was employed to accomplish the intrigue, from what- 
ever motive of fear or of venality, of caprice or of 
Vemorse, bUsted it at the moment, when it was sure 
hf success. He forced the lady to return to her mo- 
ther, to whom he disclosed the intrigue. _ 
it was no longer thought safe for the lady to re- 1 
main at Castle Downie, as this seat was in the do- 
mains of the clan Fraser, over whom the Captain 
possessed great influence. She was therefore con- 
ducted under a proper escort to Dunkeld, a houss 
of her uncle's, the Marquis of Atholc, and this Lord 
prevailed on his niece to accept as a husband tka U 
Master nf SaltoD. The intended bridegroom set out 
for Dunkeld to celebrate the espousals, accompanied 
by Lord Mungo Murray. As the Captain foresaw 
in this match the ruin of his hopes, he embraced the dj 
resolution of preventing the marriage by force; and 
(tf be could not possess himself of the heiress) of 
compelling a marriage with the Dva^ager, who, in 
virtue of her jointure, was in possession of a const- ■ 
derabic part of the estate of 1>ovat: and this wild 
enterprise was to be accomphshed by such deeds, that 
the stern contrivance of the principal actor is less 
shocking than the abject submission of his accom- ■ 
pKces. I 
. The substance of the indictment against Captain I 
Fraser was, That he and his associates omc to a I 
house belonging to Mr. Frafr of Strichen, and there I 
entered into an utihwtul b^HfS of association for the I 
prosecution of certain wicked defigrif: that they I 
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1693 niMd a body of four or five hundred men in arniri 

in order to support Captain Fraser's pretensions 

the estate of Lovat: that they seized the persons of! 

Lord Salton and Lord Mungo Murray, and niada . 

them close priwnera for six or seven days in the housft j 

of Finallen; erected gallowses before their window^ 

and afterwards carried them by force to islands and 

mountuns.and treated them very harshly: thatCapi 

lain Fraser and his associates marched in form of war 

to the house of Castle Downie, the seat of I^y 

Dowager Lovat, garrisoned the house, plundered the 

eifects. and put armed guards upon the diHereat 

apartments, and attempted to compel her Ladyship 

to agree to certain deeds which they eudeavoured tQ 

«xtoit from heri but she remaining resolute, th^ 

Captain all of z sudden took up the mad and villainr 

ous resolution of forcing her to marry bim: that* 

accordingly, one of his associates, Mr. Robert Monro^ 

minister of Abertarfe, pronounced the marriage cet 

rcmony: that the Captain, by the aid of hit) asEod- 

atcs, did commit rape and forcible abduction upon 

the person of Lady Lovat, attended with drcum^ 

stances of excesave barbarity: and that they contif 

nued in arms, after having been charged by a Herald ' 

tu lay down their arms, bet the Lady at liberty, and 

surrender themselves prisoners. 

His Majesty's Advocate represented to the Court, 
that by an act of Parliament of King James VI. sum* 
mouses at his Majesty's instance, 'against isUndmen, 

* highlandmen, or borderers,* ui; mn palet tutus at* 

* ceisus, be made at tbiu^ncrcat ctogi of the head 

* Junet VI. Padiamcnt 1 1th, act C& 
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'burghs of the next shirw in the I.awhnds:' that ions 
Captain Fraser and his followers continu<id in arms 
And open rebellion, and therefore craved ihcir Lord- 
ships to grant warrant for an edictal citation being 
•xecuted agunst the detendcrs, which was accord. 
iagty granted. mm^^ 

tOn the sih of September, his M-ijosty's Advocate 
proceeded in the trial, declaring that he insisted for 
JbrJauUttre in absence against Captain Frawr, and 
nineteen other gentlenien upecially named; and that 
he restricted the libel against the defenders to trea> 
sonable rising in arms, and open rebellion, with all 
the aggravations charged in the indictment. The 
Court found the indictment thus restricted, and thtis 
presented, relevant to infer the pains of treason. 



THE PROOF. 

Alexander Frasor, younger of Balnain, deposed, 
Tliat at the time specified in the indictment, he saw 
a paper aubactibed by some of the accused, and de- 
livered to Lord Fraser, of the tenor of thc^bond of 
aswciation now read in Court. He wa« at Finallen 
when Lord Salton and Lord Mungo Murray* were 
brOijght prisoners, and were there comrrittG<l to cltise 
custody, and gallowses erected before the window* of 
the apartments where these I^rd^ were contined. — 
He saw then at Finallen, about two or three hundred 
f&en in arms, under the command of Captain Fraser, 



• Son to John fini Marquis of Aihol*, by La*ly rttixKi Sian- 
l«f, (bagbUT of Jainet Earl i4 Dorbr, and brotlx;^ to ih« LaAj 
jSoinger l.ota\, ircrtioacd in l!iU Irfal. 

N 
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ifi98 and different parlies of armed men were aent to add 
fro, between the houses of Finallen and Castle Dow- 
nte. He wxs also at the latter of these byuses, where 
he saw Lady tovat and also Captain Kramer, and a 
number of armed men standing sentry in the house, 
and even on the threshold of my Lady's apartment. 
He went to my lady's chamber door, whom he heard 
sighing; but ihc bagpipes were playing in the next 
room; this was about day-break, and my Lady's 
women were in another room weeping, and sentinels 
etandinjr over them. 

'I'homas Fraser of Ganlobeg, in September pre- 
ceding, saw Captain Fraser, &c. &c. to the amount 
of about sixty or seventy men in arms, horse and 
foot; the Captain thanked them for assembling so 
readily, and desired them to be ready at a call. In 
October, Captain Fraser and the deponent coming 
from Inverness, met in the wood of Bonchreive Lord 
Salton and Lord Mungo Murray, who were return- 
ing from Castle Downie. The Captun gave orders 
to his followers to seize Lord Salton dead or alive; 
went dose up to them with cocked pistols, and com- 
manded them to yield themselves prisoners. Lord 
Salton asked, for wliat cause? to which the Captain 
Tepticd, ' 1/ccau.ic it -xas his pkannr.' These Lords 
were dismounted from their own horses, disarmed, 
put upon mean ponies, surrounded by guards with 
their muskets levelled, and durks drawn, and thus 
.conducted to the house of Finallen, where they were 
kept prisoners for several nights, in separate apart- 
ments, under a strict guard. The deponent sate the 
Fierif Oitss* mid heard Uie Coronach sent through 

• Tlii» moJcjUy wUkIi the liigbLindchieraiai convoked their 
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the country; upon which between three and four i(;98 
hundred armed men assembled at Finallou under ^"""^ 
command of Captuin Fraser, uho detached a party 
to the hou-je of Caalle Dowaie. where senl'mels were 
put upon the rooms, particularly my Lady's cham- 
ber, for seven or eiglit days, tjciieard tlie Capiain 
'*>iei}ia)Hfhiff oaths ofJidcUttf of' such of the gentkmcn 

* ^'iiis name as he susjKcted; and such as he did not 

* fuspccl he onii/ tool-- tiieirpror/iises; and some n/'thetn 

* did iurar, and some promise.^ 

Ruberc Spence saw Ix^rd Salton and Lord Mungo 
Murray carried prisoners by Captain Fraicr to the 



^ 



dani to ariiu, it, I af pieheadt of gieattir aiiliquity t!un U>i-ir 
^nvcriion lo CIiiifc:ia>iity; with t'^ dil^eri-ace only o( change of 
$^>viol. Ancicrntlyi vhcn the cliirf ilcnircd to ;iK:cnible hh dan, 
be killcU A goat u'ith lits owa twonJ. and dipped & half biimrd 
tticic in the blood. I'hii lie gave to one of tU vatsah, who bore 

ritb all ditpatcb l» tlie tioxc vitlage, where the But pcr^oit lie 
VAi obliged, by tlic fvudiil cu^iumt, to relieve him, and cairy 

t'arJ thii suminpiis to aiiiiij ■-unl ihu* it w« CKi'ici from vil- 
Uge to vilhge ihruiigh tin- cliiefiuiii's domains Upnntheir con- 
rcnica to Clin»ti;iii:iy, the Pritsti wuuld no doiiM discover in the 
k;iIiR{;of a go«a tfipcics o)' heaihcn vienficc. It wa* prefer i!*ac 
i'lfmbol should hv udopicd more analogous to tbcir new icll^ion; 
*ai what ^o tiiiinble m Hie cro^s ^^ hich, nndar the splendid niinie 
of il:« Lalaru«i, blamed in the bcavoiis, conducting t/ie Omi.UAn 
Enijwtor to victory and glmy. A ilight pole, with a bit of slick 
infixed in Ox figure of a cross hiirfieJ :it the ends, wat mbfiilul- 
ed in the fAsee of that dipped In j;fMts' blood: and this ceremony 
wai pcrfwmed tveo in tit* bte rel'cllion. There wen two totis of 
nran6(h{ that prcpetly u> called wa» ibe dirge which accompar 
nied tlis dccCrtMid tv iticir gr^irc; tlic uihv, which is here- -alluded 
to, wa< a tott of war »oug, or diinr.il howl, which ihe wom«i 
set up on Kcing ilicjSe/y erots, foni ihe jniiny they cniCTtsincd 
about the safety of tlidr husband^ and friend* in the appTOvdiirvg 
hoar of battle. 



too 
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1698 house of Finallen, where they were conlined about 
a week in separate apartments, and seolinels put ov«r, 
thcin. Lord Salton and Lord Mungo Murny were 
then carried to Cx'itle Downie; and the force com- 
manded by Captain Frascr, at this time, consisted of 
about five hundred armed men, marching with two 
pair of colours. The meo were sworo upon their 
durks to be fnithfut to the Captain, and never to de- 
sert him. They kept Lady I^vat prisoner for some 
time at Castle Downie, and afterwards carried ber 
along with them. When the Captain heard that 
Lord James Murray, with some gentlemen, and a 
party oj'red coats^ were coming to rescue my Lady, 
he again sent the liery cross to summon the country 
to rise in his defence^ and he continued in arms till 
about Christinas. 

John Monro, Ute footmao to Captain Fraser, saw, 
the Captain, and the whole other persons now lav 
tisted against (for forfaulture), and about three hun- 
dred more, with colours displayed, and pipes play»j 
ing, under the Captain's' command, at Finatlen, the 
night Lord Salton and Lord Mungo Murray wer4 
made prisoners. He saw the men drawn roimd the 
ColourSy and su:orn upon them, and vpon ihe points (^ 
thar diirks, to adiiere to the Captain. He heard thtfj 
coronoch the night Lady Lnvat was carried froiuj 
Castle Uownie. About Martinmas the Herald lefl^4 
his charge against the Captain, £cc * in a chxcn stick 
* at the river side, oppitsite to the Islcfif Eapcx;' and,i 
after that, the Captain and others continued for some | 
time in arms. 

Amelia Rcoch, late servant to Lady Lovat, de^'^ 
posed, that Captain Fraser, with a party of anne4 



men, came to Castle Downie. He put sentinels with 1<>9S 
drawn swords upon and wiihin Lady Lovat's chain- '"'^'^ 
ber, made h«r three waiting-maids be carried by 
force out of the room, and detained {imoners. — 
^bouC two in the morning, tvro armed men carried 
the deponent back to my Lady's apartment, whom 
she found sitting on the floor, her hair dishevelled, 
her head reclining backwards on the bed, Donald 
Beaton pulling olTmy Lady's shoe«, and the Captain 
holding burned feathers and a^uavitx to her nose, 
her Ladyship being in a swoon. They commanded 
the deponent to take off my lady's clothes; but &he 
spurned at the deponent with her feet, shewing the 
greatest reluctance; upon which, Fns^ of Kinmon. 
»vie held up my Lady in his arms; the Captain pull* 
ed down her petticoats, and souglit a knife from 
Hugh Monro to cut off her stays; but, he having 
none, the Captain ordered Kinmonavie to cut them 
off with his durk, which was done accordingly. The 
deponent was put out of the room; and, when she 
was going * over the close,'* she heard * my Lady's 

* cries, although the bagpipes were playing all the 

* time in the room nest to her Ladyship's.' In ih© 
morning, when the deponent returned, she saw my 
Lady's head hanging over the bed-stock, her face 
swoln, and her Ladyship to all appearance outoflxer 
judgement; she spoke none, but gave the deponent 
a broad stare; even some days after, she did not 
know her own brother. Lord Mungo Murray; and, 
when Duniballoch's Lady came into the room, and 
called Lady Lovat * Madam,' she answered, * call 



• The CoQrt-jraid, 
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1698 * me not Madam, but the most miserable wTCtch 

x^-^ * alive.' 

Janet Fraser deposed, that Lady Lovat's waiting- 
maids were fordbly turned out of her room by ' 
tain Fraser, about twelve o'clock at night. My Ladj 
flung by the deponent, and, when she was torn fror 
her Ladyship, fell on her face on the floor. Nei 
morning, when the deponent saw my Lady, h€ 
head was hanging over the bed, and she was out 
Iicr judgement, mistaking the deponent for Lady 
Catherine Murray, L:tdy Lcvat's sister, who bad 
been dead several years. 

Christian Maclean deposed, that, on the night of 
the * sham-marriage^ she was in the next room to 
Lady Lovat, and, notwithstanding the bag-jiij 
were blowing all the while, she heard my Lady cryJ 
ing and sobbing, and praying, ' Lord have merc^ 
■ • on her soul.* 

The jury returned a verdict finding the tndicti 
mcnt proved; and the Court adjudged Captain Fra'^ 
ser,* and the other persons against whom the verdict 
was found, to be executed as trutors, at such time, 
place, and manner, as their Lordship; should ap- 
point, to undergo the punishment ordiined by law; 
for traitors, ' iheir name, fame, memory, and honJ 

* purs, to be extinct, and their arnis to be riven furtt 

* and deleted out of the books of arms; so that their 



• C-ipuin Frascr was aUo prosccui? J bffonc llic Court of JuiH 
dciary for a mpi; by the party injured, Lady Dowager Lovdr, 
and was outlawed for not app<^iring to iitand triiil. Kec. of Justi 
I7th Fcbruiry, 1701. 
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• posterity may never have place, nor be able Iiere- 1698 

• after to bniik or enjoy any honours, oiEces, dtles, "^"^ 

• or dignities, and to have forfmdted all their lands, 

• heritages, and possessions whatever.' 

This sentence, which was severer even than that 
commonly pronounced on truiors, seems to be co- 
pied from the sentence pronounced by Parliament, 
after death, on I.og:tn of Restalrig and the Earl of 
Gowry. As Captain Eraser, in the rebellion IT15, 
although supposed to be a keen Jacobite, supported 
the House of Haoover, King George I. granted htm 
a pardon and rertiission of this sentence;* and he 
claimed and obutned :be contested title and estate of 
Lovat. He joined the next rebellion against the 
family that pardoned and restored bim; and his 
house of Castle Downic, which had witnessed his 
foul crimes, was burned by the royal army before 
his eyes, and those of three hundred of bis clan, a few 
days after the battle of Cnlloden. How he lost his 
title:5, and estate, and his life also, is knovk-n to every 
one; so perhaps he is the only person upon record 
who was twice condemned, twice forfeited, and 
whose estate was twico restored. 

• Fjpct R*giitCT cf ClianfefT, B. IG. No. ISK R«n!*;lo n 
nh^UliUiin Sintonift Fr.iier dc B&tofort, Domini liorat, Je cri> 
mine |>crdiH-Utonic tljiKiue Infrlfcript. St, Juimi't, lOtli >(nnK 

nie. 
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tr. John Thomsfm tmd Charles Attckmnulyt servant 
to the 4/rican Compajiif, for Treason and Lcashfff^ 
matting h/ designing and causing to be engraved i 
Political PrinU 



1701 I. III3 trial, vnth the facts which gave rise to iv 
presents us with a remarkable piaure of liberty and 
fortitude in Parliameot, of expiring struggles for ty>- 
ranny in the Sovereign, and of the final victory of 
secret inSucnce over Parliamentary independence. 

In the year 1695, an Indian and African Cumpanj 
was established in Scotland. jSiOOfiOO Sterlingwer 
subscribed by sucli proprietors as vrere natives anc 
raridenten. The Company fitted out 3ts ships ot 
force and burthen,* laden with various commodities,^ 
which sailed from the Forth. They planted, by the 
name of Caledonia, a colony on the isthmus of Da- 
rien; and, from the establishment of this Company* 
and its colony, the nation universally flattered itseln 
with the eager and unbounded prospect of extended 
trade and empire. From the jealousy the English, 
Dutch, and Spaniards, entertained of this colony, it 
tnay be presumed that the prospects which tlu5 Da> 
lion derived from it, were at least plausible. 

But, besides the opposition of rival powers, Cale- 
donia experienced that of her Sovereign, whose po> 



* Act of Scottith ParL SSth Jniic, I695j Lockhan's Mem. 
p. S9.i Dc Fc«'t Hitt. of Union; Scou'i I1»t. p. TlO.f Ediii- 
UiTjh Gazette, Na 8. Mo. 26. 
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litical views, or pci-sonal attachir.ents, led him to ITOI 
embrace tlic hosUlc spirit oi his mlicr dominions. — "^"^ 
The colony was attacked, was abandoned; the ves- 
sels were captured, the ad%'enturers were killed in 
battle, were executed as pirates, or died of famincj 
and tiic company was ruined. When the fatal tid> 
ings Were received at Edinburgh, the sense of injury 
uid disappointment was so strong as to burst forth 
with a fury which threatened immediate rebellion; 
and the gre.it officers of state had to retire for a time 
to screen themselves from popular resentment. 

When the Parliament niet,thc first symptom of theif 
displeasure, at the enemies <if the African Company, 
was to pass an order for burning, by the hands of 
the hangman, a pamphlet, entitled, ' A Defence of 
*.tlic Scots abdicating Daien/ and requiring llie 
Lords of the I'rcasui-y to pay a reward of >G(>000 
Scoth* to ar.y person who would apprehend William 
llerreis, the allcdged author, and bring him before 
a magistrate. Soon after, they px-Jsed a resolution, 
declaring, thai the votes and address of the Parlia- 
ment of England, in December, 1695, and the ad- 
dress of the House of IxTds in Fcbruar>' last, trcrc 
untiue iiUcnKcdaTatsA in the ojhrrs .5/' llus kingdomy 



jC,i»0 Steiling. Rec. of Scattuli I^iil. IGlhKov. I70O, fiUi, 
lOtli, ISdi, ]+U», 1^>, ITih, .Ub. 1701. 

^ Tht it^rr:rrddV.ng* complniocd cf were, ilrt: Iwh lio^wiof 
VttXumw.i Vii ii(idir«.icd ilie King, re(>tcj«ning, th.it tlw ac: ta 
wltich lie had glwfi ilw t»)'»1 at^mt En ScoOtirf, for erecting a 
Cnmfwry fiaJinj 10 Af«i« and l!;r InJict, fjraniinf; t!»tm nu «»• 
rmpliftn fTon; jHiWic btirdeni for mTWy-one \t%r', wwi!d miJ-r 
Scoll^RO » fnre poit far Eutt-fatiin rctamoditin, enable htr lo un* 
dcTMll Eiglsnd at r.>fwgn maxVitVt and l« of ff^A j-wtJuJi'c U> 

O 
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l"oi atid an invasion r,flff£ sovereignli/ and indepen^Jtce qf 
^^"^ our King and VarUmntnU 'I'licy next resolved, 

* That the memoria] presented in hi$ Majesty's oanie, 

* »s King of Great Britain, to the Senate of Ham- 

* burgh, 7th April, 1697, by Sir Paul Rycaut, then 
' resident in that city, and Mr. Grosset, his Majes- 

* ty's Envoy Extraordinary at the Court of Luntn- 
' burgh, xcm most jarsttrranlabie, containing maiii/hl 
^J'ahehoodSt and cunirary to the law qf nations^ iiyu^ 

* rious to his Majesti/^ an <tpcn inrroachmeiii upon the 

* sovereignty of this Crown and Kingdom, the oc» 
' casion of great losses and disappointments to the 

* said Company, and of mojt dangerous conse((ueaco 

* to the trade of this nation.* Moved, ' That, who- 

* ever advifed his Majesty's answer to the address o£ 

* the Parliament of England against our Indian and 
' African Company, are enemies to this kL)gdom, 
*and, if subjects thereof, are traitors to their King 

* and country, and be prosecuted accordingly, *- 
After a debate, the motion was withdrawn. 

I'hey also resolved, that the proclamations issued 
by the English plantations against the African Com* 
pany, particularly that against fumishiog any provU 
sions or necessaries whatever to their colony, direct* 
ly or indirectly, and even debarring them wood, 
water, and anchorage, were injurious to the Com- 



t1i« trade ani iGvenue or tlic hitur kici^tJoin; cspcci^illr lAhea . 
Scmbnd «hall Ii^tc <citW p]am;iti<>ni >n America- The Kmg 
returned the foUowinp onswfr: ' J fwvf Ceen iUiervni hi Scolhndj 
* iul / h»jie somt rrmrdtrs titay bcj'uuiid to pievcit tin incunvtnu 
■ mciff Khich miry miiejrom I/us act ' Joarasi ot Houii: of 
Ijotdt, 13th December, 1G9S, 8ih February, 1699. Hoiu< of 
Commcw, J'hh, l^tb Dctcraber, 1695. 
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piiny, barbarous to the advennirers, contnry to the 1701 
law oi" nwiona, and a ^rcM occasion of the kvws of the '^^^ 
colony. Resolved, that this colony was a legal and 
rightfu) settlement holding of the Crown of Scot- 
land; and nicnvd, that the conduct of the Spaniards 
to the said colony vns an open hostility against the 
Crown of Britain, and that s^tisfjctioa ought to bo 
<kmanded. All the resolutions were passed ncmhte 
contradiceiite, and the motion was dcbvcd. 

These formidable rewlutioDi, ho^^-ever, by the 
dexterity of William's Ministers, vanished in smoke;' 
tor the Court party moved an address to the King on 
the resolution, asserting ihc Company's rigiit to the 
colony; while the counti y party contended, chat, in 
the present circumstances, an act i)f Parliameni wts 
requisite for secuiing the Company's rights, as well 
as for regulating the conduct of the jwrsoiw engaged 
in the prosecution of them. A debate and division 
on this question taking place, it carried for an ad- 
dri'ss by an hundred and eight against eighiy^four.* 



* The Porrt and Conimoni of ScotUnd formed but otic Houte. 
Tbote M'bo votcil tor an at/dirn wctt, 

Pt«f», ♦! 

Comraiuionefs for Baront, L «. KnigKti of (he Shf re, 32 
CommiisioDen for BoTouchi, ....... 3J 

—ios 

It if perhaps iiipcifluoui ia nc to add, llut uU itic oSiccn of 
vast were ia ttiii Iht. 

ThoiC who voted for an aa ^parliameul, wte, 

Pccrt SO 

Kio^I't* of die Shire. AS 

R«pic»cnWii»<i of Uotw-jght, 21 
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01 And the wliolo of the minority entered a formaJ dis- 
sent. 

This address recapitulates the grievances of the 
African Company, and the resolutions of Parlument 
mentioned above, omittingentirely however that for 
demanding satistaction of the Spaniards; it concludes 
with praying his Majesty's protection and counte- 
nance against the violence of Spaniards, and of Engr 
lish ministers abroad. 

It was the parliamentary division upon this ad- 
dress, which was the subject of the politioil pilot 
that gave occasion to this trial. 

Tlie print represented Scotland in the figure of a 
womant wearing a crown, having the name oiScoUa 
over her head, and supported by the eightjf-fbur 
disscntintt Members. These were entitled, ' CW/frfa- 

* Ilia's supporle7-s,' They were diaiinguished with 
the following mtitto, endi-ded with wreaths of lau- 
re(, ' jxitriaejauforibits;' and the woman addressed 
them in these words:* * Take courage, and act as 

* men Uiat hold their liberty, as iiell as tkcir glory., 

* dear.' Below, an angel spoke thus to a multitude 
of little figures which he was driving with thunder- 
bolts to iiell, ' Procuf, u proctcl cstn projirnl.' — 
(These figures were charged in the indictment as re- 
presenting the majority in FarUamcnt.) And in the 
midst of the flames, lay a person who was tormented 
by a fiend, that addressed him in these words: * Vetu 

* didit hie auro patripm.' 
His Majesty's Advocate produced before the Court 

of Justiciary an act of the Privy Council, authorising 



t 9^. of Just. Ittli, 2I«, April} S3(!, 2Kh, May, 1701. 
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Iiim to prosecute the prisoners on account of this 1701 
CDRraviiif;, '■Jur sticlt crimes, and upon such laws, ■os'''"'^ 

* his Lordship shall Ihinkjit to libel.' 

Thus authorised, hii Lurdiihip mustered up against 

the prisoners seven pagesjblio of tndichnentt charging 

theui with the breach of sundry acts of P^liametit* 

against kasing-mahers, and those who presuine * pub- 

r* licly to dccluni, or priva.tely to spcjk or write any 

* purpose of reproacli or slander cf his Majesty's per- 

* son, estate, or government, or to deprave hid laws, 
' or niiscunstruc his proceedings, whereby any dis- 
*■ like may be moved betwixt his lfighncs5 atid his 

* nobility and loving subjects, in time coming, wi- 

* der the pain of' death.' Also, cliarging the prison- 
ers as transgressing the acts agains those who dispute 

■the authority of the £:itatcs ot Parliament^ and, like- 
wise, as tfjuisgresiing the statutes agwist those who 
conspire to levy war against the King, ^ievcrt/iekss, 

■(ihe indictment concludes,) the prisoners, by de- 

.ugning the said print, arc guilty of the said crimes. 
A description of the print, and an application of it 
to the laws, then follow. Turgidity of stile, and 
ftrained conceit, arc substituted in the vacant places 
of law and reason. And the conclusion of the libel, 
which b v.vrlhf/ of the premises, is, that these crimes 
being found proved, the prisoners arc thereby guilty 
of lamiig-maAing and treason^ and sutiject to the pain 

-qf'dealh. 

The pmoners were heard by counsel, and irf/unna- 



• The jf ts lihL-llMl againtt ihc piiwvnws w«rc, Hmn 1. Piil. 2. 
C. «.t Jiunei V, Pail. ti. c. 8»,j Jamca VI. Pwl. 8. c 13a awl 
134. jiid Pail, la c. lO.j Chiles II. Vatl. 1. tcss. 1. c. S. 



1701 tions* were lodged on either side. The ioforniation 
^^^"^ for his Majesty's Advocate is one of tlie most prolis 
and inconclusive pieces of composition that 1 reccA- 
lect in judicial procedure. The information for the 
prisoners traintains, imo, That the statutes a^nat 
leasing making, &c. are obsolete, and are specially 
declared to be so in the Ciaim qfliighls, as being in 
the number of those upon which the Earl of Argjle 
was convicted. 2(/(>, That, lo extend criminal laws, 
and capital punishments, by parity of reasoning; to 
infer teasing- making, and sedition, and treason, from 
a hieroglyphic, a print, especially the print libelled 
on, is contrary to those gener:il principles of lawi 
which have been established by the wisdom of the 
learned, as requisite for the security of the governed*- 
in opposition to these, it was maintained by his ^liu^ 
jesty's Advocate, that, although the forfeiting tho 
Eirl of Argyle upon j/rtfc-Ae* of obsolete laws, wa8« 
declared contrary to law, it did not thence follow 
that those against leasing-making were obsolete, be. 
cause the Earl was indicted upon acts not founded on 
against the prisonersj and it was not declared in the 
Claim of Rights, that nil t/te ads upon which the 
Earl was indicted were obsolete. Stio, With regard ' 
to the print, it was argued, if the intention of leasr 
ing-making and misconstruing was plainly discerni- 
ble in it, this *■ subtle manner of conveying the 

* poison doth render it rather more wicked and dan- 

* gerous than the most direct and blunt calumny.* 
The other parts of these voluminous inforaiations 
require no nutice. 

* So !aw piipffrs, in ScotUnd, which contain a t£MC of the fact 
and aigumcnt, are someitmct cii1Ic<L 
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The Lords pronounced the following interlocutor: 1701 
Find the indictment, and qualifications thereof, do '"'"'^ 
not infer the crime of treason, or the pain uf death, 
but sustain the same relevant fo vifer an arbitrary 
punishment. 

THE PROOF. 

Alexander Kennedy of Glenure deposed, that the 
prisoner, Thomson, came to his house one evening, 
in company with the other prisoner, Auchmouty, 
and brought with him the copperplate now produced 
10 Court, desiring the deponent to cast ofTtiiipres* 
nons of it, whicti he refused, unless a warrant from 
authority was produced, as he suspected It might re- 
late to affairs of Etatc. Next day, he observed the 
prisoner, Auchmouty, go up to bis printing-house; 
and the deponent following him, saw the copper- 
plate in the press, and one of his servants casting off 
co|ne$. He snatdied up one of them, and carried it 
straight to the Lord Advocate. One of the macers* 
of council then came to the deponent's bouse, and 
required him to bring the copper-plate, and all the 
copies, before the Lords of Privy Council, then met, 
which was done accordingly; and Auchmouty waj 
present when they were seized. 
. George Burgoo, servant to the preceding witness, 
depOKd, that the two prisoner:!, and Rc^eit Wood, 
engraver, brought the said copper-plate to him, and 
came once and again requesting the deponent to ciil 
off impressions of it, which he as often refused liH 
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ITOI tbcy should obtain his master's order. At length, 
'^^'"^ his mistress sent for him, and the two prisoners were 
then mth hcr, and she desired him ro cast off the 
impressions required, and now produced in Court, 
which he did accordingly. The prisoners at this time 
engaged to stand between htm and all hazard that he 
might incur through casting off the in^pres-ions. 
Deposed, that Auchmouty ftirnbhed him with the 
paper, 

Robert Wood, engraver, swore, that the two 
prisoners brought the drawing to him from which 
the copper-plate was done, and desired him to en- 
grave it. This he did accordingly, and was paid by 
ihem for it, at the agreed price of ^6 10?. Scots.* 
Deposed, Tliat the prisoner, Thomson, said the 
drawing was done by him. The deponent heard 
both prisoners dearc Burgon, the pimter's servant, 
to cast off the impressions. 

THE VERDICT. 

Tlie assize, by the mouth of Sir James Dick of 
Prestfield, their Chancellor, all in one voice found 
the indictment and q-JiliGcations — not proved. 

I presume the reader will agree with me, that 
the proof of the fact, I mean, of the prisoner's hav- 
ing caused the engraving to be executed, h complete. 
It must, therefore, have proceeded from ihcir con- 
viction of the prisor.ers' having done nothing declared 
criminal by law, that the jury found vnt jn:Kcd> 
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They had no other way of acquitting the prisoners; 1701 
for juries had not then recovered their privilege of" 
finding ^ultif or not guilty,* 



*^v^ 



Archibald Macdonaid, son to Colt Macdonald of Ba- 
risdale, as attainted (}fHigh Treascn. 



1 HE prisoner was not served with any indiamcnt 17^4 
or summons of treason; but received intimation from »-^-- 
(he Crown lawyers, that he was to be brought before 
the Court of justiciary on the 1 1th of March, in or< 
dcr to have execution awarded against him; or to 
show cause why execution should not be awarded. 
The Lord Advocate, in a petition to their Lordships, 
on the 5th instant, prayed for a warrant to cite wit- 
nesses to prove, that the prisoner was the identical 
person designed in the act of attundcr, son to Cot! 
. Macdonald q/'Barisdalti and their Lordsliips granted 
warrant accordingly. 

His Majesty's Advocate -depute reprewnted to the 
Court, that, by an act of attainder against Alexander 
liarl of Keliie, and others, passed in the leif^n of hit 
present Majesty (George If.) th« prisoner stood at- 
tainted of hif,h treason: that the Crown lawj-crs had 
received his Majesty's orders to in&ist wiih their Lord* 
ships for an award q/' cJwaiion a(j.iiiisi the prisoner, 

• See iufra TlL Hut. C»fin of Cco:g* Crmmin<:. and Cw- 
segrt ot' Finluveii- 

I' 
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1T.S4 which, in the counsel's opinion, the printed act of 
'"'^^ Parliament, being a public law, sufliciently author- 
ised: but, to remove all doubt, they had procured, 
and lodged with the clerk of Court, an cramplifica- 
tion of the act of attainder under the Great Seal of 
England. The Advocate-depute, therefore, craved 
, that their Lordships would order the prisoner to be 
brought to the bar, and would appoint a day for bis 
execution. He was brought to the bar accordingly, 
the act of attainder and exampUfication thereof were 
re-id over to him," the motion for his execution was 
renewed. The Lord Justice Clerk then asked the 
prisoner, if he had any cause to show why execution 
should not be awarded against turn in terms of the 
act? He replied to the following purpose: That be 
did not understand himself to be the person attaint- 
Led by this act. He was then a boy recently from 
school, and under the influence of a father unfortun- 
ately engaged in the late rebellion. Had not his fa- 
ther been able to justify or atone for bis conduct and 
Ltbe prisoner's, could it be supposed that the father 
r would pass unattainted, and his son, a minor, be de- 
voted to punishment. His special defences then were: 
"Tliat tliere was no suflicient evidence of the act of 
attainder on which execution was craved: that he 
• n-as none of the persons named in the act now read; 
. for his name was MacdonneUy and his father was de- 
signed not of Barisdalc, but Inter'n: And that the 
condition under which the act of attainder could 
T, alone take place, ne%'er existed; for the prisoner sur- 
rendered htmselfto ajusticcof peace before the ISth 
uf July, J 746. 

• ■Ret. of JOH. 2J, Jtli, ni]>, I3l]i, fiOih, 22d March, 1754. 
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Counsel were then heard for tlic prisoner, who 175* 
enlarged on the defences he had slated, ofTered to ^"^^ 
iiutruct them by evidence, and requested that the 
Court would remit the facts undertaken to be prov- 
ed, to the cognisance of a jury. 

The lawyers for the Crown began' by refuting the 
idle cavilling of the prisonrr's counsel, at the evi- 
dence of the act of Parliament upon wluch the pri- 
soner yvm said to be attainted. 'I'hcy next are suc- 
cessful in obviating the prisoner's objections of a 
misnomer. As to his plea of a surrender in terms 
of the act, they alledged it was surprisinj; a defence 
so valid, if true, should, during his tedious impri- 
sonment of eight months, be kept a profound se- 
cret, and now for the first time be urged in his be- 
half. But a surrender to a justice of peace, who, 
though nominated in the commission, bad not taken 
the oaths to Government, nor oiiiciated lu that ca- 
pacity, or a surrender m.idc at an improper lime, 
when thejustice of peace could not commit such per- 
son to prison, would not be held good, as not hav- 
ing been made according to the intent of the act. 
Further, no teslimony of the fact was admissible, 
but the record of surrenderj and it could not be 
proved by ^rro/t; evidence. They argued, that the 
prisoner's plea of a surrender was contradictory tcx 
his other plea of a denial, that be was the person 
meant to be attainted by the act. Lastii/, They al- 
ledged it was not necessary, in this Cise, to try the 
prisoner's defences by jury; for, although trials by 
indictment must be by jury, yet incidental queiiions, 
such as the Itmaci/ uf'Uic pmona; or the identity of 
a criiDinal, who hod made his escape after sentence 
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1724 of death bad been pronounced upon liiot, are, by tlte 
■""^ Uw of Scotland, tried and jodged by the Court, 
without any intervention of a jury: nor is the case 
altered by the statute 7th of Queen Anne, chap. 81. 
declaring, that trials for treason in Scodand should 
be the same as in England; for this was riot a trial 
for treason, the prisoner being already * tried^ con- 
, * victed, and attainted by act of PAriiamenti* and 
that nothing now remained but to award execution 
of the sentence which the law had pronounced. And 
although, in England, the prisoner's exception at 
execution being awarded against him, would have 
been tried by a jury de circumstaiitibuSj * that can 
• have no ef&ct here, as the Court U not tied to the 
^Jorvts of England in tlic trinljbr treason.* 

The counsel for the prisoner replied, that the act 
of attainder is not absolute, but conditional; and ho 
ofTercd to prove, that the condition under which 
alone the attainder was to take place, viz. the prl< 
p-oncr's not surrendering himself before a day certain, 
never existed, for the prisoner did actually surrender 
himself to a justice of peace within the time prescrib- 
ed by the act. They argued, it was not necessary 
to prove that the justice of peace had taken the oaths. 
Or officiated in that capacity, for these are not men- 
tioned as reqni^tes in the statute: that the prisoner 
had fairly submitted to justice; and Sir Alexander 
M'Donald, to whom he surrendered himself, was a 
gentleman of knouti aHection to his Majesty's go- 
vernment, who at that very time was at the head of 
a considerable body of militia employed in his Ma- 
jesty's service: that his not being committed to jail 
(lid uot affect the validity of the suirendcrj for,evea 
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ippOBUig it to have been Sir Alexander's duly to 1754- 
have ooounJttcd him, it was absurd, that, by reason "^""^ 
of Sir A]esander's ignorance, or neglect of duty im- 
posed on biro by the statute, the prisoner should in- 
cur the pains of treason: that the prisoner must be 
held as having been under the protection of govern- 
nurnt, not only from his surrender to a justice of 
peace, but Hkewise from his haviag received a pass 
frwn the £arl of Albemarle, commander of his Ma< 
jesty's forces, by virtue of which he remained un- 
molested; but, in the month of August, 1746, he 
and his father, then in the country of Moidart, out 
of private pique, were seized by certain of the Clan 
Cameron, pui on board a vessel, carried to France, 
and there kept in close custody for a twelvemonth. 
On their escape from France, and return to Scotland, 
both father and son were apprehended by a party of 
his Majesty's forces; the father died in conliaemeot; 
but the prisoner, upon a just representation of these 
facts, was immediately set at liberty, and remained 
peaceably and openly at Inverie till July last: that, as 
to no testimony of the surrender being admissible 
but written record, no such requisite was prescribed 
by the statute; and it were strange if paruJe evidence 
could only be received in support of the prisoner's 
guilt, and not in vindication of his innocence.*— 
Lasf/i/t That trial by jury was the grand bulwark of 
our lives and liberties; and if, in any case, thu mode 
is more specially requisite, it is in accusations of a 
direct offence committed against the crown. An- 
dently, attainders In absence were unknown, both 
in Vncrlajid and Scotland; but now, that the wisdom 
jd thought proper to introduce such at- 
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1754 tainders,'vmous defences might yet be sUted against 
"""^ awarding execution, especially where the attainder 
is not absolute, but conditioQal. By act 7th of 
Queen Anne, c 21. the Scots trcason-lauvs are to- 
tally abolislied; and it is therein provided, that the 
Court of Justiciary, in cases of treason, shall proceed 
and determine in such manner as the 0)urt of King's 
flench may do by the laws of F.ngland: therefore, as 
it is not disputed that every defence, against award- 
•ing execution, proposed by the prisoner, before the 
<k)urt of King's Bench, must be tried by jury, the 
iikc rule must be observed in the Court of Justiciary. 
This is made still clearer by act 22d George il. c 48. 
which provides, that all defendants outlawed for 
high treason, or tiii<<prision uf Iiigh treason, inScot> 
land, shall, as near as can be, have such and Ihe like 
_ methods^ ranedieSt or advantages, Jitr avuidi>ig, Jidd-t 
,/i/ingy orretershigy such outla'uri/ as maij be had by 
ihe law tmd usage qf England. 

The Lords found the act of attainder suflidently 
instructed by the statute-book, and exampLification 
tif the act produced in Court, and repelled the objec- 
tions to its authenticity. They also repelled the ob- 
jection of a misnomer of Macdouald fur Macdonnell. 
Witli respect to the defence of a surrender, they or- 
dained the prisoner to give in a more special conde- 
sci'iidctKe* of ihc time, place, and manner, of his sub- 
mitting himself to justice; abo, a list of the witnesses 
by wliom he was to prove the same; and found * no 

* jieceiuii/ of proceeding in this vmnner mf ajunj,* 

• Conform to this judgement, the prisoner gave io ' 
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a amdescendende of facts rcUttve to Im surrender, 175* 
as already stated, and a long list of witnesses by '""'^ 
whom it was to be proved; and the crown lawyers 
disputed the relevancy of the condescendence, by re- 
peating, at great length, the objections to the surren- 
der which they had already set forth. The Court 
having conadered the import of the condescemlence, 
and heard the debates, found the prisoner's plea of 
surrender, as therein set forth, not relevant, nor suf- 
ficiently qualified in terms of the act of attainder, re- 
peilcd the defence founded upon il, and refused the pri- 
mmr am/ proof if the fad. 

An objection was then made by the prisoner's 
counsel to the whole nitnesses cited for the prosecu- 
tor, as the executions of summons ;^inst them had 
been returned to the Clerk of Court only that morn- 
ing. It was answered by the crown lawyers, that 
the witnesses summoned upon a more early citation 
had absconded; it therefore became necessary to call 
this additional List. The Court repelled the objcc- 
tion^ but adjourned the trial till Friday next, that the 
prisoner might have opportunity to see the list, and 
propose any legal objections to the witnesses adduced. 

The prisoner being again brought to the bar on 
the 22d of March, gave in a declaration to the Court 
equivalent to an acknowledgement of his identity. 
The prosecutor, however, thought proper to lead a 
proof by witnesses of his identity. This being done,., 
the Cxjurt pronounced judgement upon the prisoner, 
finding, ' That the s^d Archibald Macdonald is the 
< same person who stands attainted of high treason 
* by the act of Parliament above mentioned, by the 
' name and designation of Archibald Macdooald, son 
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1754 ' of CoH Micdonald of Barisdale; and, therefore, and 
^"""^ * in respect thereof,' adjudging the prisoner to be 
taken to the Grass-market of Edinburgh, on the 23d 
May next, and hanged on a gibbet, to be cut down 
alive, his entr^U torn out and burnt, his head cut 
off» his body quartered, and his head and quarters to 
be at the King's cUsposaL'* 

• A petition of appeal to [he Hous« of Lords, ^gaiRsC this sen- 
tence W3* drawn; biit, while the prisoner's friends were adjusting 
some difficulty about the mode of preienting it, the necessity of u 
])«ttbon wu caperwded bf a reprieve, and aftenvards bjr 3 par- 
don. Since thai, varioui petition) of appeal ha»e been preteme4> 
[ .partkuLuIf in the casn of Ogilriei 1765, Mimgo CajnpbeU* 
J770k Miller and Muidison, 1773; and, lastli^, in the case of 
[ EjrwMer, A. D, I7fil- And a solemn judgement of the House 
,of Lords was pronounced, finding, tb:tt no appealliesjrom the 
I CoitTt of Juxtizutri/ to their Lordships. The most muure const- 
deration of this important subject that I am capable to bestow^— 
MheUborious search that I have made into our ciiminal recortb 
I d'vom A. 1>. 1536 to the present Uines, have completely livetted ntf 
opinion, that this judgement requires again to be considered, — 
L'tliat law and cipedlcncy both ictjiiire it. WbiJe 1 am leliictanlly 
obliged to deliver my scDtimcnl<> it aETordi mo coniideiablj latit- 
IIEictJon, that I am laid undei na necessity of canvassing the argu- 
'wcnts ddivcted on this topic before their Lordsliipii, by the uuly 
I vcnnibls Peer who presides in tlie Court of King's Bench. I 
lliAvc not to combat tliat noble Lord's opinion, but ihe repon sent 
Ktom this country to bit Lordship, upon which, I apprehend, his 
1 opinion was founded. I did intend to publish an argument to 
■■how, * That an fippttd Ucajrom the Court s>f Jaatkiartf to the 
\* ffaiut 1^ Lords:' hnt, as { am ai this minute doubtful if I shitll 
kbeablc to accomplish my original purpose, of pteicnilng my aigu- 
['jneni in tlicform of an Appcndittothis work, 1 trouble the reader 
^^ich this note, eiprcs^vc of my lealoui wish, thnt if, npon 3 fu- 
tore occasion, a prisoner shall be advised of a sentence pronounced 
L-by the Couit of Justiciary, affecting his life or hberty, being ton- 
\traT^ to litt-DS I say, thiic the pritoner implore relief from ih< 
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ThU sentence, and the iotcvlocutors preceding, 17.5t 
appear contrary to law jn three respects, as ihcy re- ^"""^ 
tW to su&toio the priGOUifr's defence of a surrender, 
4Dd to allow a proof of the sime; as they only find 
that the prUoncr was the identical pereun pointed out 
ifi the act of attainder, but do not aUo find ih^t lie 
did not surrender himself in tcrtns of the act; and u 
they refuse to admit the prisoner to tiial by jury. 

Thejudgemcnts are iUegal, as tfiej/ ri^'uw to sustain 
the prisoner's d^ence qf'a surrender. 

Penal laws arc, in general, prohibitory regulations 
de»gned for the order and security uf civil sudety, 
discJiarginK the people at large from certain aciiocs, 
such as theft, tnurder, and the like. In the case of 
actu.il or meditated rebellion, a conditional act of at- 
tiiiiider is provided for the security of the state, by 
ordaining, that suspected individuals pointed out in 
titc aicC, shall perform certain condiiiuris therein pre- 
ttribed. In Khejirst of these, the law is general, and 
the crime consists in perpetrating things pruliil/ilcd. 
In the second, the law i$ special, itod the offence 
consults in onutting tilings commanded. }f ooe oJ the 
public is brought to trial for ti-ansgremingtlie former 
of these laws, it is the most valid of all defences, 
that he did not ct/miuil the dci'd prohihilcd. If an in- 
dividual puiBted out in the latter put of these Iavi'3 



HotMC nf I.ordf. by pEliiion t>( appeal, cmving tlicir LmtlJupi 
unG« ttiore tn itdntU ihii <iii£ttion to s solemn Jisciiaiioni ami to 
sppoint a ttmiplrte ami aciitrale repoTt 10 be \ai<l bdbic tliv-ir Loid- 
ihips, of the cas«& which bitve been brought frnm tt-e Court of 
Jmilcinry, S«foi«ih« Sc«ciKh Ptivj-Coiincil, Ai.i Majetiy ond ilit 
EtHUfi of Parliaau-Ht »fSeetlanii, nnd (lio Bikidi Hoiuc cj Lor<|(, 
from A. D. 164) lo ihv piettnt limcs. 

Q 
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175-v is accascd of not ha\'ing done what was therein re- 
^"'^^ quired, it is an equally valid defence, that fie didi 
pet'fbrm the condilmt prescribed. Tlierefore, lo door 
a man to the ocafTold on the former of these la 
who had not committed any theft, murder, or the 
like, is not more to condemn tcit/tout f^dlt, than to 
consign to punishment, on the Utter of these laws, 
one* who had absolved himself from the imputation* 
of guilt, by surrendering his person, or performing 
the other conditions required, 

7fic Sentence is illegal, or hiefficaciotc.% and null; a» i 
it onlyjinds, that tlie prisoner Tvas the identical pe}'Son\ 
poht/cd out in the act nf attainder, but does not t 
Jind that he did not ftirretider himself in terms qf' tkt 
act. 

The persons whose names were engrosse4 in the 
act of attainder could incur the declared prestmtption 
of guilt, could become criminal, and amenable to 
punishment, only bif not per/imtii/ig the conditions 
of the act. ITierefore, the Cburt, in finding an un. 
doubted, indeed notoricus truth, that the prisoner 
was the person described in the act, and sentencing 
him to death on that account, without also finding 
that he did not surrender, in terms of the statute, 
did condemn him to death without any statutory 
gtlilc upon the part of the prisoner, or any statutory 
authority upon the part of the Court. This may be 
further elucidated by observing, that, by changing 
the words, ' Archibald Macdonald,' into ' Alexander 
* £arl of Kelly,' the like judgement might with truth 
have been pronounced, viz. that his Lordship was 
the person described in the act of attainder, and the 
like sentence of death been therefore passed upon 
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that Lord, although he did publicly surrender hini> 
self to Government, and consequently was oe\'er 
challenged on account of the sxt. 

The se>Ue}ice it UL-gal-, because Ote prismer u-as de- 
nied tlif beti^t qf' trial bi/jia-y. 

It has already been observed, that penal laws are 
for the most part ^cnerai and prahih'itorifi but that, 
in the case of conditional acts of attaiudt-r, they are 
sjyccial and tnmidatorn. If, Uten, the mode of trial 
by jury is the established law of a country, as that 
to which the tit'c of a citizen can most safely be 
trusted, the same reason holds for adopting this 
rnode, whether the T>risoncr be accused of commi(li»g 
what was pro/iiOilcd by a general law, or orjittiiiff 
what was required by an act of attainder. Further, 
had the prisoner been brouglit to trial in Kngland, 
he would, beyond dispute, have liceo entitled to 
have had his defences tried by jury: but, by statutes 
of ^uccn jVnne, and of King George U. the treason 
laws oi England are extended to this country, and 
the same mode of trial (as near as may be) is pre- 
scribed; conseijuently, the prisoner was equally en- 
tilled to trial by jury, when brought before the Court 
of Justiciary, as if he had been brought before tlie 
Court of King's Bench. 

But it b by no means surprising, that the Court 
of Justiciary should have pronounced this judgement, 
refusing the prisoner a trial by jury, when we reject 
upon the disposition which our courts of Uw havp 
(nanifested to encroach upon, to aiuiihilate this inva* 
luab!e privilege. It appears that, by the old law of 
Scotland, trial by jury tock place in matters botji 
sWil ?fld criminal. Our civil judges h^vc long ante 
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•113* exalted their own dominion, by shaking themselves 
^'*'^ loose of the intervention of a jury; anti I confess, 
in questions merely of property, I do not wi^h to 
see this mod*-' of trial restored: for, so tedious are 
our forms of proceetling, that it would be impossible 
to decide matters of property by a jury, without ef- 
fecting so great an innovation in our system of juris- 
prudence, as must be productive of Inconveniencics 
and perplexities which could not be removed hut in 
a long course of practice. Nor do I think there U 
danger in trusting questions of right between man 
and man, to the sole decision of nur judges; tor, be- 
sides that redress may be sued for to the Supreme 
Court af the nation, it can but rarely happen that 
partiality towards a party or a cause, will, in civil 
matters, influence any of their Lordships. But, In a , 
criminal court, when judges are actuated by a laudj' 
able zeaifor the checking of enormous aimcs, for 
bringing an obnoxious criminal to justice, it is less 
safe to tru^t the life of a prisoner in the hands of 
judges appointed by the crown, than in those of a 
jury chosen promiscuously from the prisoner's equals.' 
Much less in accusations of treason or others of dif 
ren offence, by a subject against the sovereign; fot 
in such, I apprehend, it must necessarily happen, 
that judges wUI, for the must part, lean towards the 
crown. 

On a late ocd'^ion, the Lords of Justiciary deliver-' 
ed a solemn opinion/ that, in aimtnal actions be> 



• RccoitU of .Justiciary — Procutatot Fbcal of ihe Ci:y of E<lia* 
'^df uraA YoLr); -.md Wremyts, 19lh Marel), lTti». V-lna 
^ qtueUFi^ argued before theii Lor<l:bipa, lUy CimpbcU, the 
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fote inferior couvta, in cases short of-capital punish, its* 
ment, ttial by jur>' is noi re<iuisite. But, unless '^^**' 
■iheir Lordships shall be di-iposed to pay more respect 
to this opiftion than ihcy somelimpsdo to precedent, 
W( may entertain a rational hope, thAt, in future 
pfacHcc, they ivill alter their judgement. Before 
delivering their solemn opinions, their Lordships 
heard Counsel on thia point, whether the \*ariou9 de- 
grees of corporal punishment, short of death, could 
M inflicted, but after trial byjury( and a report " 
WiiSt upon their ordcr^ made to them of the practice 
before the inferior judicatories, as well u the supreme 
tribunal of Justiciary. From the report made to 
ilttfO), it appears, that never were a set of juc^s, 
neVer a set of benches, more impartial, W' an uniform 
diBcfCpancy, and contradiction of practice, can be 
styled impartiality. The practice before the magis- 
trates of royal boroughs, and that before the sherifls. 
Were diametrically repugnant to each other; and that 



8olieil(ir-tj«iCTal, appeared as counsel for the ptowcutor. ITc 
tnninnincdi thst the Infer trCjpu<n, vhjch were to t)« puabhnt 
bj fine aiul impriwnmeni, might be tried without Jary, but did 
not plead Ouit Ok >evereT puniftlimeiui of pillory and banithment 
fouid be intlicicd buc iiftcr trill by Ju.'f. But their Lordsl ipt, in 
gi*iiig thcti opinion, wid iliey were not bound to icgard Mr. So- 
liciloi's admiiiionf. Tlie Honoaruble Henry Enkine, who wu 
cnunwl for Young and Wecmysi, contended, ih^t no corpora] 
panishmefti whatever could uke pJaw bat afctr trial bj- jury. — 
At the nature oH the vfotV \xy^ rat under the necetMtj' of ptestnn- 
ing to give my own opiaiuo, I must «b*erve, tlut it coinddei 
cntirvt)- with the pita mnlntMincd t»y iJic Solicitor Ceiiecal, Ti«. 
That uicli offcncci at ull to be punisJ^d by fine and impriimi- 
ment mny bo tntd without jury, bat that Crimea \thi(h are to («• 
vcivc a detptt coiur^vntrr may not. 
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17S* of the Court of Jwricbry fluctuated from the one 
'^■'^ side to the other like the ebbing and flowing of the 
tide. 

By the rqwrt made of the practice before the ma- 
psirates of royal boroughs, in the trial of crimes not 
■capital, it appeared, that, in the whole of the*c bo- 
roughs, cjrcp/ one, (the borough of Ayr,) the mn- 
yislrates were in use to proceed %^'ithout jury. The 
proceedings again, in the different couoties, evinced, 
-that, in all of them, arcept one, (the county of Edin- 
jfaurgh,) the sheriffs were ml in use to inflict any 
corporal punishment without the verdict of a jury, 
imprisonment excepted. Upon these opposite modes 
•of procedure, I roust observe, that the magistrates of 
■royal boroughs, in this country, cannot, in general, be 
-supposed either tohavestudied the science of the l.iw, 
t)r to have enjoyed the benefit of an academical edu- 
'.catiofi; and that, in many of the decayed boroughs, 
it cannot be presumed that the ma^trates arc men 
of liberal ideas, or independent sentiment and situa- 
tion in life: that the sheriSk again must be chosen 
rom the bar. Thus, this opposite practice tn she- 
Ti& and magi^ttrates, justifies the proverb, that the 
•eater the ignorance the greater the presumption. 
It appeared from an examination into the records 
}f Justiciary, that one Duw, and his accomplices, iq 
1733, had been tried before the justices of peace of 
Jntithgow, for breaking into the brew-house and 
ccllarii of Mr. Hope of Craigiehall, and stealing quan- 
tities of wine, brandy, and ale: that tbey con/bssed 
their piilty and were sentenced by the justices to be 
imprisoned, whipt, burnt on the back, and banitihed 
^te county. Dow brought this sentence un4er i<^ 
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view of the Court of Justiciuy, aUedgtiig, that so 1754 
severe a puoishment could not be inflicted hy any '"'^^^ 
judge, unless the prisoner had been found guilty by 
the verdict of a Jury; and the Court suspended tlic 
sentence, except as to the whipping. 

In A. D. 1747, Robert Dnimaiond, printer, was 
prosecuted before the mngistrates of Edinburgh, for 
a defamatory libel against a [icrson of the highest 
rank.* He admitted that the ballad Ubelled on was 
printed in his printing-house; but denied any know- 
ledge that the blanks in it were mcaned to be filled 
up with those names and characters which the pro> 
sccutor applied to them. The magistrates ordained 
the ballad to be burnt, the prisoner to stand an hour 
on the pillory, and to be banished the city, and de- 
prived of his freedom as a burgess, for a twelvc- 
inoDth.t Mr. Drummond brought the cause before 
the Court of Justiciary by bill tjf suspensioji.1 He 

• His Royal ^ghnus William Dulce of Cumbcihnd. 

f Tlie intelligent mJcr U requeited lo think, whether tJie 
maul Hbitrary judge in Engliuid, since theaccesiiooof the Houie 
of Hanover, would hive dared to Uj such an ofiencc niOiOut 
jury. 

X That are two fotrr.t of urilt by vMch causet m»j be brought 
from inferior judicaioiicii under review of ilie Coiuts o/Scition or 
Jutticiary. 'fhf one it by till of tutpenmn, which may be prc- 
Mtticd after a Jodgcnieni of the inferior Court i* patsed, and ibc 
decree extracted i theother, hy UU of tukmatioit, which maybe 
presented to iticir Lord^hipn any time hetueen tlie patty being 
Mrvcd with a iummons to appear before Uie inferior court, and 
tliedccrecof that court being extracted. Botli tlieie wii:i pass 
tfjc lignct, and are Mgned by a writer lo the »gnett and, upon 
their wing presented tomtcnf moreoftteir f.OT<]Kli!ps,ihryctt]i«r 
^ jfMt or t^tit tht ail. 
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1754 nuintatQed. that the praseaitor had Tilled up ihm 
'^•"'^ blanks from hU own conjecture, aud tlm he, the 
prisoner, vt'a& altogether i^notuit hcnv they should bp'- 
supplied: that, supposing him |d be guUty, ihc eao»* 
tcDce was unmeuunlily bar^h; and further, that, -in 
a matut of such cDn3c<{ueuce, he \i'asentitbd to trial 
by jury. The Court »v/oiW t/id bill itUitout ann-ers, 
in A> Pr 1 l&lt -lobll Falconer vr»& tried before th» 
ahcriff of Edinburj^h for using of &Uc keys, and steak* 
ing of victual. He wiis ordaiDed Xa be kept in prip 
son till payment oi the cspcoces of hia prtisecuiiOQ,' ' 
which amounted to ^l \0i. and to be banished the 
county iox life. .\\^ cotpplaified loathe Court of Jus> 
ticiuy that he had been tried without jury, and tiiuy 
disPMnsed his cAntplaiut. 

Alexander Flight w%5 prosecuted before tlie baij^ 
lies of Cupar, ia Jun«, \ 7r67, fi»r i««uUij)g tlie Protb 
v09t, and wa;s eentpoced ti> a iuontlL's;istpmo(iineat|t»^ 
Land banished from the town fm- three years: but 
[their l.cH'dslilpa suspended the sentence an to the: ' 
fnishineDt. 

Au actioD was brought before the stieriff of Edtn- 
[ burgh, by John Simpson, copper-amtth, against Leo- 
nardo Piscatoric, teacher uf music, (A. D. 1771.) It 
[charged the defend^' with firing a gun or pistol, 
[loaded with small :>ho>, at the prosecutor, and inaiia. 
ring him so severely as to render him unable, in fu< 
I'turc, to earn his bread: and it concluded fur «f.vOO 
[of damages to the pfivjiie prosecutor^ ;):id al$n, tbar 
[th« defender should be ptinisbcd by pillory, whip* 
Lping, or othcrviisc. Pijcatorie claimc<l to be tried 
[by jury; because the libel concluded for a corporal 
punishment. The sberitl r^u^djjis d^im; wptto 
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wHtch llic defender brought the cause before tlie 1'^^ 
Lords of Justiciary, who pronounced the follow- "■"'^ 
iog judgement: * Having considered the said bill 
' and ansnvn, with the criminal complaint before 
• the sheriff, Jind the hbel rejerrcd to in tix bill atight 
' to have been tried by a jury,' &c.; and, therefore, 
ordained the sheriff" to dismiss the libel; but reserve 
power to the puntuvr to insist in a new indictment 
afcordiog to taw. 

The author who last travelled over the gloomy 
field of criminal prosecutioiu,' bestows a hearty and 
generous applause on thii judgement. To me b left 
the unple-<uing/»rr« q/'du(ijto acquaint the public, 
that the next lime this point wasdebatedbiffoic their 
Lordships, they pronounced a judgement considera- 
bly dificrcot; and, soon after, they gave a solemn 
opinion directly opposite. For ArchilKild Tait, over- 
seer (i. e. buliiT) to the Earl of Roseberrie, being 
convicted, in July, 1775, by thejusticcs of peace of 
UnHthgow, of embezzling oats, hay, and itraw, be- 
longing to the Karl, and under the dtjaxdcr's trusty 
and being sentenced In be pilloried and banished the 
county for life, brought t his judgement under review 
cf ihe Lords of Justiciary. The following points 
were argued before their Lord^hip^, both in plead- 
ings at the bar, and in printed informations, inio. 
Whether justices of the peace had a jurisdiction to 
try this crime? 2<fo, Whether they could proceed in 
such trial without jury? And their I-ordships, upon 
advising the cause, suspended the sentence 2& to the 
{>illorying; but aiUrir.cd it in other respects. 



• MBclanfin'i Criming C.ii«, p. 723. 
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175i In the case of the procurator.fiscat of Edinburgh 

■'-^■^ against Younjtand Wcemyss, when the preceding re- 

port was laid before their Lordships, the indictmnit 

concluded, * That they oufjht not only to be punished 

* in thdr persons, bi/ -a'kipjnng, fiatiish7m:?tl,j>ilimy, m- 

* prisortmcJity or otfteruvsc, as to the maf^srrates shall 

* seem meet,* &c. but OMght also to be fined in the 
sum of ^50 Sterling each, payaWe to the complainer. 
Among other pleas which the defenders urged, *hy 
trial could not proceed against them, upon the libel 
raised before the magistrates, they maintained, that 
no sentence of corporal punishment cuuld be pFO> 
nounoed, but after a verdict of a jury. The indict- 
ment was, in various respects, so illegal and absurd, 
that their Lordships would not susuin it: but they 
omitted not to express the special reasons why they ' 
ordained the magiiitrates to disuuss the libel. Lest ' 
an opinion should prevail, that trial by jury was ne- 
cessary in prosecuticais for n corporal punishment, 
each of their Lordships, in rotation, except Lord 
Gardenslon, who **as absent, delivered an opinion, 
that the lesser Crimea could be tried, and the punish- 
ments of whipping, pillory, and banishment, inflict- 
ed, witliout trial by jury. It is not easy, however, 
for the mind to renounce, at once, doctrines which/ 
have long been respected, to conquer pr^udiccs which 
have long been entertained. Of this the Court seems 
to afford a pregnant inslancej for, on ilic same day, 
their Lordships gave judgement upon a bill of advo- 
cation from the sherilfnf £dinburgh, at the instance 
of one Ballentine, finding that the libel or complaint 

* referred to in the bill of advocation, wliich contains 
' a ch.-)rge of difiereot acts of assaulting, wountUng, 
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frtnd maimmg, whereby the persons tberein named 17.'* 
Sw«rc tn danger erf being murdcrcJ; and abo cbirg- 
fiitxg, itiat, in pur»uance of these assaults, the de- 
ft-fcodcrs forcibly seized, and theftuouily carried oft', 
-Vcerlaia e&cCa belonging to tlic persons assaulted. 
Hand coiKliuiing^fbr piaiis/imait, bif xr^ppiajTy pil/or_tf, 
^ibunibhmeni, or oi/'eraise, as lo l/wjtii/^e skull ttctit 
*'f«a'/, ought to have been tried by a jury.' 

This judgement, however, in so far as it is oppa> 
ate to the one immediatEJy precedinfr, is, 'in: my 
faumbk* o|nnioa, a distinction u-iilmut -a difTcrenca, 
or rather a manifest absurdity. 'I'his wiJI be render- 
ed the more apparent by stating the ground of this 
judgement, and the gradation of uur criminal punish- 
ments. 



Grouni ofOiis Judgement. 

,^ The ground upon which it prori?rded was, that 
trespaiscK which are lockoncd itutr leviora deHcia, 
may be tried without juryj hut that the crimes which 
are reckoned htter graviora delicta csnnot. 

Gradation of our Crhunal I^unishmenU. 

ImprLMJnmont, whipping, pillory, and bwishmcnt, 
are atmosi the only corporal punishments in use with 
us, short of d*«!i. These, and pccuuiiry tnylcts, 
are applied both to ofF-nders who are guilty cf the 
letiortt, and the gnxvim'a dt-ltcta, according to the 
discretion of the judge. 

To alioB an exact grad-ition of pui;ishincnt to the 
»ale of gtiilt, even vtih the most accurst? syst«m of 
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1754 legislature^ is perhaps impoasiWe, — but toexpectit 
^'^''^ from that image of jurisprudence which has been 
erected in the days of ryrannyj from an image to 
which poetical fiction would attribute a leaden head, 
and handsof iron, ip absurd. The tribunals of Fame, 
'of Conscience, and of a Future State, may indeed 
apply a more exact dispensation of justice; but, if 
the punishment prescribed by law be the wme, it is 
alike to the prisoner, as to personal stiffcrmg^ whether 
he be convicted of a statutory trespass, or an atrocious 
crime. Therefore, in so far as personal safely is 
concerned, if there is to be any difference in the mode 
of trying crimes, the more solemn, the more guard-- 
ed mode of tiial, ought to be adopted, raiher in re- 
iation to the sei'cril^ <^' piniisJitoent than to the afro- 
city qfthe crime. But, in these bills of advocation 
by Young and Wecmj-ss fiom the magistrates, and 
by Ballentinc from the sherift'^ the degrees of guilt 
charged were different, the punishment concluded 
for was the same,* the judgements of the Court'Of 
Justiciary were opposite; the distinction, therefore^ 
which is made by these 19*0 judgements amotints 
precisely to this — That a ■nutn may^ ■xmtoutjurif, tie 
piJ/oried and baiiidied Jor a peccadillo^ but catmot^ 
xeithoutjtoyf be piUoricd or banished Jbr an atrocious 
crime. 

The instances in which the Court affirmed or re- 
versed the sentences of the inferior judicatories, in- 
dicting corporal punishment without trial by jury,. 




• Empt that, in ihe libel again&c Your.g and Wccmysi, ihwa^ 
wai, betidut och«T punithmenis, a conclmioa for a tin* of £50 
S^riling caefc, yhipb w^j wt in.the libel agaiurt BflJkntine. 
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ifaavebeen just recapituUted: and, besides the case nil 
reftfiMicdonaJd of Barisdale, the Court took upon ^^"^ 
rtiuifn^-'in another capital uffence, to decide witlumC 
,|«V]L.rit waa in the trial oi John Caldwall for rob- 
tteryl^' ' The plea of madness was urged in his de- 
Ifrnoe; but, instead of remitting this plea, along with 
ItlVBiiAdktment, to the cognisance of a jury, their' 
'Lnrdsliips were pleased to tear aaunder the insepara- 
ble concomitants, charge and exculpatiofi. The 
.-charge, vix. the acctisation of robbery, and the proof 
thereof, they remitted to the knowledge of an as- 
ttaej but the esculpatioo they theniseWes took pre- 
vious trial of, examined witnestes upon the point, 
pronounced the madness afi'ected, and then remitted 
the accusation of robbvry to a jury. 
*■■ After such violent and repeated blows at the right 
^ trial by jury, I cannot help expressing my appre- 
hension, that the Court has already sapped thefoun- 
<fauoD, and that, unless prevented by the aroused 
suspicion, by the jealous eye of their country, it only 
remains for' judges who may be possessed of more 
courage, or more temerity, totally to overturn the 
fabric 

I cannot, without some farther remarks, dismiss 
this momentous subject in a country where the shades 
of superstition retreat before the light of science;^ 
where the liberties of mankind have been established 
at a vast cxpcacc of blood and treasure; — liberties 
which, perhaj>$, totter on the axis, and which, like 
the twilight, may accompany in its fall the setiing^' 
g;1ory of Britain. It is the established law of this 



'-A-Rrcgrdsi^ Justiciary, 3v\j 13, 1737. 
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1754 country, that no prisoner can be tried before the 
'■'**^ whole Lords of Justiciary without jury. Is it not 
then conti'ary to all reason, that eath oiagi&trato of 
royal boroughs, many of which do not contain a ' 
single inhabitant possessed of wealth, ofbdence, or 
of independence, shall enjoy a power which the law 
has denied to the collective body of the supreme 
judges of the nation^ Shall it be said, that, because 
it is only the lower class of mankind which are com- 
monly tried for petty crimes, that their liberties are. 
not w'Drth protectingf Or, will it be altcJgcd, (hat 
scourging, pillory, and baniahment, are not terrible ' 
punishments? Besides, the meao ideas of liiosoael/' 
elected m.eR, who^ in the decayed boroughs, fi3\ ilie 
offices of magiiitrKy, may often lead them to pass 
over heinous crimes, and to punish the les^c oiicncea 
with Qnmeasurabte rigour. In the month of Sep- 
tember, 1784, one of the bailiies of Edinburgh seD«J 
tenced a woman, whom he had convicted of selling), 
butter short of weight, to stand on the pillory, with. 
^ label on her forehead denoting her ofiiracc, on a. 
market day, at nine in the rnoroing, ao hour when) 
the streets swarm with Ubourcrs and apprentices, 
dismissed from their work to breakfast. No forma. 
lity of a jury had been used; the baillie had not so 
much as consulted the city's assessors, whose opinion 
it was his duty to have taken even to every civil case' 
of the smallest diJHcutty or importance. What was 
the consequence^ The rabble, in their rage at being 
cheated of an ounce of butter, attacked the unhappy 
woman with such fury, that, had she not been im- 
mediately taken from the pillory, they would have 
murdered Jim., , A'<'^J^*.?J'V^».W. 9fifJ'S^ ** * culprit 
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fbt- cheating in a few ounces of butter, In the month 1754 
of June preceding, burnt a distUlery worth jfi7O0O, "^""^ 
and would have done infinitely more mischief, had 
they not been prevented by the repeated interposi- 
tion of a military force: yet the magistrates^ equally 
rigorous and informal in punishing the fraud of a 
silly woman, and dastardly in permitting rhe out- 
rages of a vile rabble> suffered, without the smallest 
interruption, a puny mob to beat a drum through 
the principal streets of the city, nay, before the very 
door of the ciiy-RuarJ, for the professed purpasci of 
tumult and conflagration. 

These opinions, this practice of the Scottish judges, 
become the more alarmiog, when we behold the le- 
gislative body of the nation introducing a mode of 
trying offenders distinct from that of jury. In the 
southern part of the united kingdoms, civil liberty 
has, for a long period of years, been more respected 
than in Scotland. An author who ha^ simplified the 
complex and cumbenwime mass of English jurispru- 
dence, whose icritmgs have acquired the applause of 
his countrymen, not only as delivering a clear and 
comprehensive system of law, but as breathing a ge- 
nerous spirit of liberty, expresses hiimelf with a no- 
ble ardour in favour of trial by jury." He says, — 

* It is the most iranscendant privilege which any 

* bubject can enjoy, or wish for, that he cannot be 

* afi'eaed either in his property, his liberty, or his 

* person, but by the unanimous consent of twelve of 

* his neighbours and equals; a constitution that I may 

* venture to ^Qtrm has, under Providence, secured 



' DUcLitone'i Coroisentknin, rol. III. p. 879. 
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175( * the just liberties of tliis nation for aIongsucces< 
*''*^ * sion of ages; and, therefore, a celebrated French 

* writer, who concludes, that, because Kome, Sparta, 

* and Carthage, have lost their liberties, therefore 

* those of England, in time, must perish, should have 

* recollected, that Rome, Sparta, and Carlhaf(e, at 

* Mi! time xvheii their tiberlks xeere tost, were strangas 

* to Uie trial hifjury' And again, * The liberties f£. 

* England * cxiimot but subsist so hng as thispalltnl^upt 

* remains sacred and inviolate, not onltf Ji'oni all opettM 

* attacks (•which none will be so hardi/ as to rnalcJ,hitM 

* also Jrom all secret machinations -which matf sap and™ 

* undermine ity by introducing new and arlntraiy mc- 

* thods Qf trial,' &cc kc. I submit whether it may^ 
not excite a just alarm to see a statute, caactiog- 

* new and arbitrary methods' of trying the delin- 
quents of tile £ast.t I submit whether thJi may nof ■ 
be one of those * iecret tnaclunatiofis vhich nioff jup,, 

* and undertnine trial by Jury.' . , 

* BUckstonc's Comnienunes, vol. IV. p. 543. 

f Aci lor the bettor ngulMton anil managtmcfit oi the aiFaii>- 1 
of the EaM liiiliu, Compwy, George 111. An. H. c 
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-'' OF LEASING-MAKING. 

a. 



Trial of Mr. Jofot ^ferorrC, Cotttmissary qf Dunkeldt 
sonto Mr. James Stram-t of LadiftcrlUJbr Lea-ling' \ 
Making agamsl the Earl of Argt/k, and fabricat- 
ing and uttering tics and caUamiics conlrary to law. 

X^fiASfNO-MAKiHO was a Statutory Crime, tlic iHvcn- Ifiil 
lion of t^Tanny. It meaned originally, * the making, ""^^ 
' or uttering of lies, tending to breed discord be- 
• twccn tttc KiDg and liis peir^pte.' So early as the 
reign of James I. of Scotland, it inferred a capital 
punishment, and the ofTence was the same, whether 
tlic calumnies were uttered of the King to his people, 
or of the people to their King. In succeeding reigns 
new meshes were added to. this snare for life and \u 
bercy. Every one who miscoti^tnied the King's pro- 
ceedings, or who failed to inform upon those guilty 
of leasing-making,* were caught within the net. 
And it was out till after the death of King William, 
that the penalty of traoBgrcssing these taws was re* 
Etriaed to an arbitrary punifthmeni. 

In the year Itill, the Karl of Argyle, with concur- 
rence of hit Majesty'^) Advocate, brought a criminal 
indictment agaimt the prisoner for leasing-inaking. 



* S(itu»-kiir abHd^cd, ia voce Lcaiing-making. 
S 
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IWi commuted by the inventing aud uttering of calutn> 
'^'^ nious reports, charging that noble Lord with slan- 
derous speeches 'and disloyal pursuits. 

The origin of this trial is thus described by a con- 
temporary writer nf good authority." One Grahanl'^ 
- a minister, was challenged before the Committee of 
TjirHamcnt, which met on the 2Gth of May, 1641, 
for uttering speeches defamatory of the Earl of Ar- 
gyle. On being challenged, he named as his inform- 
er another minister of the name of Murray. Mtir- 
ray declared that he had the report from the Earl of 
Montrose. Montrose acknowledged it; declared the 
report to be, * that the Earl of Argyle had got some 
' young lawyers, and others, in his name, to prc«nt 

* bonds to sundry classes of men, obliging themselves 

* to follow the Earl of Argyle as their leader, wiih- 
"* out any reservation of the King or of the state-, and 

* that the Earl of Argyle had said, thatthe P^a- 

* merit, at thf ir Ix^t meeting, had consulted lawy«s 

* and divines about deposing the King; that they had 

* intended to have done it at the last session of Par- 

* liamcnt, and would do it on the next.' The in- 
dictment added, that the prisoner had smt an ac- 
count of the whole to Lord Traquair, to be laid be. 
lore the King. Montrose declared, that Lord Ar- 
gyle made those speeches in his own tent at the Ford 
of Lyon, in presence of the Earl of Athole, and eight 
gentlemen, whom he had made priaoncrs: that one 
of these gentlemen was the prisoner, Stewart, and 
he offered to produce him as his authoricy. 

Immediately on this declaration, Montrn^e, dread- 
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ing that the prisoner might be tampered with tore- "**'. 
tract wlut he had said, to exculpate Argjie, and 
lca%'e Montrose in the lurch, 8«nt some gcntltiiicti 
for hin« They brought him to Edinbur)*!! ou ihe 
30lh of May, and next moriiiDg he appeared before 
the Committee of Estates, and 8ubscribi:d a dkiclara- 
tion, asserting all that Montro:Ne had alHiined in his 
Oame. Argylc, with many oaihi,and much pai^iuo, 
denied the whole; and the prisoner was committed 
to custody in Edinburgh castle. 

la a few da>-s. Lord Balmerino, and Lord Dur)', 
one of the Lords uf Session, were deputed by the 
^Committee lo examine the prisoner; and, whatever 
)iuay have passed at this cxaminatlorii the prisoner 
.next day wrote a letter to Argyle, exculpating hiia 
.j^cptn the slanderous speeches aUcdgfd to have been 
ljff(ad$.at.the ford t^fLyun, .acknowledging the whole 
_f^ have bcea .a malicious fabrication of his, the pri- 
..^Der'e, and dedaring further, that, by advice of 
{^outrosc. Lord Napicr> and qtiiers, he had transmir- 
.^cd an account of it to ttie King. And to thia he ad- 
.rfrered, in a »leclaratIon before the Committee of 
.-J^suies. Op the llth of June, Montroic, Napier, 
..^1^ were impiisuned ia Edinburgh castle, and, on 
,^e. SI St of July, the prisoner, at the instance of the 
H^Aii of Argyle, was tried for his life. 

Argyle'a tounstl pruduced iu Court ao order of 

Parliament requiring the Justices tu proceed in the 

iri;!,* notwithstanding it was contrary to form for 

the Court to ait during the meeting of Parliament. 

4,'jpiey produced also a commission from Parltamcnr^ 
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](i4l appointing Lord Elphingstone, the Laird of Aithernie, 
*o^ John Scmpic, and Sir Jamts Ltarmonth of Balconie, 
assessors to the Jumces. 

The indictment charged the prisoner with the 
slanderous speeches against Arg)'Ie, mentioned above. 
It also set forth, that for these ofTences he had beeoj 
alreadjr called before a Committee of. Parliament, 
and had not only acknowledged his having expressed 
these calumnies both by word and writing, but also 
that they were false and groundless inventions con- 
trived by himself: that the Committee had thereupon 
pronounced a decree, declaring these specjicj to be 
false and scaodilous: that the prisoner was author of 
them: that he had thereby committed the crime of 
Icasing-makJDgi and, thi-reforc, the Committee re- 
mitteil him to the Justice Court to be punished ac- 
cordingly. 

Tlie hist pita which t]ic priscnicr urged was, * that 
* the crime of leasing-making consisted in defaming 
' the King, not in slandering the subject;' but this, 
like his other defences v>s false, or frivolous, for 
the tyrannicil statutes extend it to both cases. lie 
pleaded, ^l^t That it behoved the King's Advocate 
to have a special warrant from his Majesty, before ho 
could grant his concurrence to a prosecution raised 
by an individual on account of his private injuries— 
a position altogether repugnant to law and practice. 
And, iaMltff he alledgcd. That it was not the Com- 
mittee, but the Farluimcnr, that had power to pro- 
nounce a decree, an argument altogether frivolous, 
seeing that the Justice Court were competent to pro- 
nounce a judgement in the case, although no guile 
had been found, either by C^mtnittoc, or by Parlia- 
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BMiit. Tlie prisoner was much more decisivf in the I6tll 
sttfps ho took ajpinst Iiimself. H* repcited before *-'*^ 
the jury hLs formtr cotifession; and he humbly im- 
ptored the F.u-1 of Argylc's pardon, and offered to 
make every acknowledgement. 

The jury found the libel proved, and the Court 
sentenced him to be beheaded at the Cross of Kdin. 
burgh on the 28th of that month, and the sentence 
was executed accordingly. 

As the prisoner's uguments during the trial were 
frivolous, so his behaviour between the sentence and 
its execution betrayed great irresolution. It was 2l> 
ledged that he had been induced to take the guilt 
upon himself, upon promise of indemnity,* in order 
to screen Ar^-I'j from ihe odi(;us imputation in the 
speech which Montrose had repeated before the Com- 
tee of Estates: that Sir Thomas Hope advised At- 
g;lc, that, if the prisoner was screened from ptuiish> 
ment, the world would believe he had been bribed 
to retract his declaration before the Parliament; and, 
therefore, the prisoner's life was a sacrifice requisite 
to Argyle's vindication^ and that the prisoner un- 
derwent the most violent conflict of passions, upon 
finding, that, by his own false te^timooy, he had 
been outu-ttted of his life. Be this as it may, it cer> 
tainly shocks us to find a person who took such an 
active part in the citil wars of Charles I. which ter- 
minaicd in the murder of the King, and overthrow 
of the state, prosecuting unto death a man for re- 
porting traitcrous speeches of htm; and it ought no 
less to warn us against the establishing or counte- 



■ Cttthm'i Mciaotn, p. 80. 



143 



OF LEASING-MAKING. 



16-^1 nancing Iniquitous piccedent, nnce we little know 

■^^^ how soon it may be converted into an engine for our 

own cWtiuctiuD. For the son of this very prujccu- 

tor fell by an iaiquitous s«ntcnce on this very charge 

of Imsiiig-malmg.* 



iV 



John ^irerit Captain of the Sfiip Vurhme of Ltmdott, 
,/or Letmvgmak'mg against James Diike of Ailm^tf 

mid York. 

. fit ' .^> 'l 

•^!i£V..i ' "K 

ICSO 1 HE prisoner was served with a criminaJ indict 
'-"^ ment at the instance of his Majesty's Advocate, set- 
ting foiUi) that, by the statutory law, and the pmc> 
ticeof this reairo, kasing-maldng^ the engendering 
of discord between the King and his people, and the 
uttering slanderous speedies to the disturbance of 
govcrniDcm, are crimes of a capital nature, yet the 
prisoner had been guilty of tbem.t by railing against 
the Duke of Albany and York, the King's brother; 
by charging him with bang in a plot to take 
the King's life; with combining with the French 
King to invade England; and with coming to bcot- 
land on purpose to make a party to introduce Pope- 
ry. Frivoloua objections to the relevancy of the in- 



I 



* In die state (rials, there are three prosecutions to ht found 
for this ktatuuiry crime. Those of Lord Ochiltree, Lord Qaljitc> 
rino, and the Marquii of Argyle. 

t Rceordi of Justieiwy, July \S, IfiSa 
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dicUttent were arged for the prisoner, and repelled Wstf 
bytheCourt.t a. t*-^ 

William Ecdw, writer in Edinburgh, deposed,' 
that, being in Dysart on the day libaltcd, in company 
with the prisoner, and some others, the prisoner in- 
quired at the deponent, and the rest of the company, 
what slilc of reception the Duke of York had met 
in Scotland? To this the depiment answered, * he 

* had been received according lo his great quality and 

• merit,, and that he xdos a^fine Frimxi* and the pri- 
soner replied, there was not one of ten thouiand in 
England who would say so. He added, that the 
Duke of York was in a plot to take the King's life, 
and had combined with the French King to invade 
England; but the deponent cannot say whether the 
prisoner expressed these words as his own opinion, 
or that of the people of England. The prisoner at 
the same time said, no man had a greater regard 
than him for the Duke; that, under his Royal High- 
ness'i conduct, he had lost part of his blood in his 
Majesty's cause; and that he would be ready to ha- 
zard bis life in the Duke's service. 

t A very uojost acroiuit of this trifil ii. gi»en by Lord Foiin- 
tVinlufl) in Ills l>ce»icni, vol. I. p. 108. The jwisower indiapu- 
taHJ ftU wilhin tlic t)rf,inmcal stamtes again&t Icaiir.g making. 
tod Ihnv seem* to lave bven bo doubt of his having bem guilty 
<if the fact. FounCiinh;tU 'n deemed a writer of aiithririty. Hr 
Vjin upon the tidi; of taw iind liberty; but any cnc who ii convera- 
ant in the aEJiiri uf Him perioil) and who comparei th? result of 
liii knowledge with ilic c^sct iti Founuiohull) must be tcnilbleof 
tbe cxueme pxrtiaJiiy of that vrriier; a propensity wlitcli, in timet 
WKh as those, it was vciy ditlicult to refill. I^s partial fty is the 
len nirpiising, as lie appcnrs not to have beci) iiniingcd with fa- 
ratkismi andthoi« who have occation to conipare Aii Jaamah 
mth the original Recoids ol" luttici^ry, will lee liuU TCJiton to 
ramplimfnt him i^pon hi: accuracy. 
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1 680 xte prisoner objected to Willum Tarbett, a waiter, 
being received as a witness; but his objections were 
repelled. Tarbett deposed, that he was acridcntally 
ID Burntibluid, in the liouse of Capta{n Seaton, where 
■ he fell in company with the prisofier, and two Eng- 
lishnien, a shipmaster and his mate, and fretjucntly 
overheard discourses between them relating to go- 
vernment; and heard the prisoner say, that the Duice 
had come into Scotland to make a party for intro- 
ducing Pi^ry, * but our good old £ngltsh hearts 
* would not suffer that.' 

Midiucl Seaton, against whom also the priEoncr 
|i»^d objections which were bvcr-ralcd, deposed, 
tbat, in his own hou% in Burntisland, upon a San^ 
day in April last, he was sent for into the room 
where the prisoner, two English seamen, and Wil- 
Earn Tarbett, were drinkiog. He heard Niven and 
the other Englishmen speaking extravagant commw^ 
tteallh language, and particuhrly concerning ttw 
Duke of York. He could not be positive that the 
words were those charged in the indictment, viz; 
that he had come to aiakc a party to introduce Pope^ 
ry, but thinks they were to that purpose. 

The jury, by a pttirality qfvokes,Jbimd the prisoner 
gtulljf (ifleaang-mahng against the Duke of' Yf>rk. 

On the 4-th of August, the Court sentenced the 
prisoner to be hangfd at the Cross of Edinburgh on 
the iSth; but, on the 6th of that month, the Court, 
in cons«»iucnce of an act of Privy Council, proceed, 
ing upon a letter from the King, suspended the exa. 
cution till his Majesty's further pleasure should be 
declared} and it docs not appear that the sentence 
ever was cxecutet!. 
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7W« DtcLson^for tJie Murder of' Ids Ihdcr. 

1 HE prisoner, who was son and heir to John Dick- 1 59 1 
son of Bellchester, on the 30th of April, 1^91, was '-'v^ 
tried for the murder of liis father,- comroittfd in the 
month of July, 158S. The criminal record' con- 
tains neither the particulars of the murder, nor the 
evidence against the prisoner, but only that he was 
convicted by a jury, and sentenced to be broke up- 
on, the wheel at the Cross of Edinburgli. At this 
peciod, and long after, the sentence:! of the Court of 
JjUBticiiry frequently express no time for their being 
carried into execution; it being customary to take 
the convict directly from the Court to the scaf. 
fold. 



* Rccotd* of Jurt;cl»iy, April SO, 1591. Philip SuiwiielJ 
W4t oM for tlieimiTderorhttrrfilicr.Sir JsunFsSlaMr>f1J, IGdtC 
Hn SiilmonS Stute Tiialt, p. GIO. 
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Ifiomas Armstrong, for Ifie Murder qfSir JoJm Car- 
vikhaclqf'ihat Iltc^ Ifarden of (he West Marches, 

■ 1601 1 HE uncertain and fluctuating limits of two nciglf 
^"^^ bouring nations, which were always jealous of each 
other, and often hostile, afforded ample licld for the 
depredations of robbers. We find, accordingly, the 
Scottish borders infested by cUns of banditti, who 
transmitted their predatory pursuits from father to 
son, tike a common profession. The minute and 
troublesome regulations established by the warden of 
the Knglish marches, appointing a relief of scntineli, 
at every pass, by night and day," within a Urge dis- 
trict, evince, that the confines of England were no 
less infested with thieves and robbers. 

Their depredations were carried on upon so ex- 
tensive a scale, and exercised by such numerous 
bands, as enabled their leaders to live in power and 
aflluencej and sometimes required the whole execu- 
tive force of the stnte to crush those robbers. X'Yom a 
statutory probibitiont against persons bringing Scut- 

■ Biiliopof Carliilc's Batdcr hamt, p. 147, cf ttj. 
t Jiunes VI. ParL I lib, cliap. 101. 



MURDER. 



147 



iish or English thieves m their ctmipani/ to his Mqjcs- 1601 
t^f Court, or to the citj- of Edinburgh, it appears, thai 
3L8 little dUcrcdic had 3tt«oded their profession, as if 
they had been plunderers of the East. In the reign 
of James V. their robberies had arisen to so daring a 
hcif^ht, that the Kinj;, with a military force of about 
8,O0() men, pitched his camp on the b.inks of the ri- 
ver Esk, in order to check these depredations.* 
Even this mighty force was not thought sufficient, 
without the aid of strangcm, nay of fraud, to the 
apprehending of those robbers, whose cxtirpatian 
could alone restore peace to the borders. Johnnie 
Armstraiigt ^he captain of this lawless band, kept his 
residence at Gilnockie.t on the river Esk, between 
Langhohn and Carlisle, vhcrc be lived the terror of 
the neighbourhood: and the English borders, for 
many miles, paid him tribute. Being seduced by 
Uic spies of the Court, on the pledge of public faith, 
be appeared before the King, attended by fifty horse- 
men, who had bid aside their hostile armour forihe 
splendid array of a tournament. They wcrethro\rn 
into prison; forty-seven of them finished a life of ra- 
pine and bloodshed upon growing treesj and one of 
them atoned for his signal cruellies in the ilames — 
Thus, by one act, public faith was broken, and pub- 
lic peace was restored. 

In the minority of Queen Mar)', and of her son, 

* BuchaMni Opera Ruddiiciinni, v. I. p^ 272.; I.,«l>c <I« Relt. 
Cca. Scot. Rom^e, 1 61% p. 432.; Udll^d of Jiihnnie Armtuar^, 
Scottiih Soitgt, EUin. I77i)> v. I. p. 1^ 

\ Tlie njin« nf Gilnociiic are »ill to be Mcn about ilircc (ni]ei 
tonih of Liingbolmi tht \ta^ aie now ibu piujiert)' u( tlii; X)ukt 
(4* BuccUujh. 
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1601 and aiiiid:>[ the convulsions of the Keformition, the 
wi'Cils which had taken such deep root in the tx>r- 
dcrs, und which James V. had endeavoured to eridi- 
cute> must necessarily have sprung up afresh. When ' 
Queen JIary held a Juitice-cyrc at Jedburgh,* the ra- 
vages of a troop of banditti in Liddisdale made it re- 
({uisite for her to dispatch the Earl of Bothwell, with 
a military force, to suppress these tlisorders. The rob- 
bers gave the Earl battle, wounded him dangerous* 
ly, and repulsed his followers: and the attention 
which the Queen showed him upon this occasion, 
excited the jealousy of her husband, and attracted 
the obloquy of her people. 

Thomas Armstrong, the prisoner, was tried before 
the Court of Justiciary, at Edinburgh, on the 1-fth 
of November, JCOl, for the murder of Sir John Car- 
michael of thai Jlk,\ warden of the wcs: marches. 
Id the indictment which was raised against him by 
Thomas Carmichael of Eddrem, the prosecutor, bro- 
ther to the deceased, it was set forth, that the pri. 
:>oner, his father, and many border-thieves and trai- 
tors, had asscnibted, of a Sunday, in the month of 
June, J 600,,^ tk^ purpose of' playing atJooUbalL 
That, being informed Sir John Caimichael was to 
hold a Court next day at Loclimaben, they devised 
his murder. Accordingly, the prisoner, and twenty 
accomplices, all completely armed, way-laid the de- 
ceased next morning, and murdered him as he was 
going to the Court, by shooting him through the 
body. 

* Buchumni, op. voL L p. 3'lS.i Scott's Hhi. of Scptland, p, 
904. 

t Rec.«f Jiut. litb Kov. 160{. 
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'•-' The prisoner being convictud by a jury, was sen- leoi 
tenced to be taken to the Cross of Ldinburgh, liis "-"^ 
right hand to be struck firom bU arm, ibeo to be 

'hanged on a gibbvt till he be dead, and his body to 
be taken to the gallows on the tiorough-rouir, and 
hung in iron chains. This is the firet instance 1 know 
of in Scotland, of the body of a malefactor being 
fauog in chwns. Attic Aco/,* one of the prisoner's 
accomplices, was at the same time condemned to be 
banged. 



Alisler Macgregor ofGlcnsIra, Laird ofMacgrcgoVy 
for Slaughtering Utc Laird of' Lus^s Friends^ and 
^hmdei-ing kis Lands.^ 

1 HIS trial, and the subsequent proceedings, rclat- iqq^ 
ing to the clan Gregor, afford the most characteristic '"v^ 
evidence of the barbarous state of the Highlands in 
those times, of the lawless manners of the people, 
and despicable Imbecility of the executive arm. 

The crimes with which the prisoner was charged, 
resemble more tlie outrage and desolation of war, 
Uian the guile of a felon. He was accused of ha\^g 



* Thete wu )i:inged alani; with the fumoitt Johititie jtnmtnmg, 
one of bit ;icconipiicet, jidain Scot of TuJaelaw, commonly called 
Ki"S ift^* Bordsri. 

t Ree. of Jusi. SOtJi Jm-jwy, I60t; Faculty MSS. toI. I. p. 
214, 215, 3';9, C03.J Cotkbuinc** MSS. p. 78, 346, 
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leof conspired the destnictioo of the name of Colquhoun, 
' its friends and allies, and the plunder of the lands of 
Luss: of having, on the 7lh of February preceding, 
invaded the lands of Sir Alexander Colquhoun of 
Luss, with a body of 400 men, composed partly of 
his own dan, and of the dan Cameron, and of law- 
less thieves and robbers, equipped in arms, and drawn 
up on thej?c/c/ </fLeima.e, in battle array; of having 
fought with Sir Alexander, who, being authorised by 
a warrant from the Privy Coundl, had cunvocated 
his friends and followers to resist this lawless host: 
of having killed about l-H) of Sir Alexander's men,* 
most of them in cold blood after they were made 
prisoners; of having carried off 80 horses, SOOcows^ 
and 800 sheepj and of burning houses, corn.yards, 
&c.t ■. 

A jury of landed gentlemen of most respectable 
family sat upon the prisoner. They were, Sir Tho-, ; 



' There is meilioned among (he slain, Toliiaa Smallct, bailtio. 
of Dombaiton, who miut have been of the fitmily of h'u name* 
sake the celebr«icd author. f | 

■\ Tlii) wu not die tint time that the Lu'ird of Luss had tuT' 
fcTCil fiom ihe harbuous depredaiions of tlie Macgregort. It ,1 
uppnux, th:Ui when thr King wai at Stirling, on the 21st oFDe*^| 
renrixT, ICOS, the I.aittI of Luss pmented himiclf bpforr hia 
Mnjniy, anJ im|>lored his assistance. The Laird whs attended' j 
bj s nuinber of women, coricsponding to that of bit fDllowcn, 
who h»d bcm killed or wounded, e-icb diEpIaying as a bantiiiTi.: 
one of the iiloody sliiiti wliicli his men had on, when killed or 
vounded by tlie M^gregor). Thii w»i about tix wcek^ bornre 
the engagement an th« Fifi^ off^tnnor. Leiler by T^nmat Fiit- 
tatdcill, hiirgesi o/'Dum&artan, datf J I9il» Docembit, 1602, and 
addreiied to the Right Hofioiirable Alciandcr Colqulioun of 
4*tui< in ihc archives of chat faisily, 
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mas Stewart of G^rntullic, Colin Campbell of Glcn- 
urchie, Alexander Mcnzies of Weyme, Robert Ro- 
bertson of Sirowan, John Napier jFctr of Mercliistonc, 
Tftcn^s FaSasdaiU, hurffess of Dumbarton, John Hcr- 
Ing of Lcthcndic, Wiliiam Stewart, captain of Dum- 
barton, Harie Drummond of Blair, Charles Blair of 
that Uk, elder, chanceUor of the jury, John Blair 
younger of that Uk, John Graham of Knockdonaine, 
Moyscs Wallace, burgess of Edinburgh, Sir Robert 
Crichton of Chiny,' Robert Robertson of Fiikftltiff. 
One of these persons, indeed, Thomas FaUtisdaiii, 
burgess qf DtanbarUm, ought to have been kept far 
aloof from this jury. He was the special con^dent 
and adviser of the Luird of Luss; and it was in con- 
sequence of his suggestion that the Laird made the 
parade before his Maj^ty, at Stirling, with the 
bloody shirts, stained with the gore of his foUower^. 
The jury unanimously convicted the prisoner, who, 
in consequence of the verdict, was condemned to be 
banged and quartered it the Cross of Edinburgh, his 
lim bs to be stuck up in the cJiicf towns, and his whole 
estate, heritable and moveabte,t to be forfeited. 
Four of the Laird of Macgregor's followers, who 
stood'trial atnng with him, wi-re convicted and con- 
demned to the same punishment, eleven on the I7th 
of February, and six on the 1st of March-, and many 
pages of the criminal record are engrossed with the 
trials of the Macgrcgors. It became the object of ni- 
tional attention to break this Iiwlcss confederacy, of 

* The MmiraUf Crithtam ms of ihU (Joiily, an<I. ;u lie VM 
beta A. U. 1.>5I( iluf gMnl<ni3D pcobabljr vm liii L>rol};cr. 

t R»l luid penonaL. 
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iGOi wlilch the object was pointed revenge and indiscri-J 
^"^^ minate plunder, supported by uniform contempt 
the Iiws, and resistance To the niagtstnites. A si: 
tutc was passed in the year 16S3,t ordaining, thatj 
the whole of the Clin Macgregor which should be 
within the realm on the 15th of March thereafter, 
should appear before the Privy Council, and give 
surety for their good behaviour: that each of the 
clan, on arriving at the sistcenth year of his age, 
should appear before the Privy Council on the S4th 
of July, and find surety as above required: that the 
surname of Macgregor should be abolished, and the 
individuals adopt some other: that no minisicr should 
baptize a child, or clerk or notary subscribe a bond, 
or other security, under the name of Macgregor, un- 
der pain of deprivation. 

This act was rescinded at the restoration: but it' 
seems probable that the Macgregors had aggravated 
the outrages of a disorderly life by the unpardonable 
crime of Jacobitism. The act rescissory was annuU 
led, and that against the Macgregors revived, in the 
first Parliament of William and Mary. Within these 
few years; however, the state of manners and of go. 
veroment rendered it proper that this act of pro- 
scription should be abolished for ever. The High- 
landers, about the same period, were gratified ia 
certain other trifles for entering with zeal into tl;e 
service of the state when others conspired its ruin* 
Finally, the forfeited estates were restored to the 



t Charles I. Pari. I.i Act 30. Charles 11. T^ul. I. Sns. I.j 
Unprmnd Acts, William aatl Mary, Via}. I. Scu. 4.i Act 9{K 
George Iir, An, 
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heirs of ihe persons who were attainted for being Itiov 
concerned in the rebellion ]7ii> 2 measure which 
would have been still more generally grateful, could 
government have bestowed a Uke degree of favour 
on tbc representatives of those noble families, the 
descendants of those illustrious ancestors, wtio un- 
doubtedly were mucK more innocent, much more 
excusable^ in being concerned in the rebellion 1715: 



Patrick Rot/ MacgrcgOKy, fir Tfi^j Sormngy* vil/iil 
^rC'Raisingj liahbcn/, and Murder. 
■J t, 

IT neccB«rily resulted from the proscriptivc law 1^67 
mentioned in the former trial, and enforced with *'''*^ 
severe penaUies* that such of the clan Gregor as did 
not yield obedience, became outlaws; became a des- 
perate banditti, who had no oiher livelihood than the 
booty acquired by the most criminal outrage*. The 
profligate and rapacious habits increased by this acE 
survived the statute itself, and gave occasion to the 
trial of the prisoner. , . 

Patrick Roy Macgregor, by his activity, courage^ 
and cruelty, had rendered biniself the most cclcbrat- 
cd of a formidable band of robbers, that long infest- 
ed the Highlands.t It conasted of about forty per- 

■ Somiug wai n very coniinon ctini« in ilie unciviiittJ parts of 
the H!g)i]»iid«, and well known in our ciiminat lav. Ic coasiu- 
ed in ciaaing I'rcc quarlcts by farce. 

+ Faculty MSS. vol. I. p. *99. S(M. vol, II. p. KO, 3S.^ 
tgi1» Jj|BO»iT. IiJUfi, ?5tliMaicli, irCT, 

U 
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1667 sons, whose stile of life had noumhed a strength and 
^■'"'^ ac;iviiy of body, and a crueUy of disposition, dis- 
played in wanton outrage's against the feeling of 
others, yet accompanied with a fortitude that bore, 
without shiinkiog, the pinching of cold and hunger, 
and the torture of the executioner. Lachlan Macin- 
tosh, the captain of this band, about a year precede 
ing, had iinuLcd his cour^ in the hands of justice. 
The prisoner, u*ho succeeded to the command, was 
a man of robust make, but diminutive stature. The 
red bair which grew thick over all his body, indi- 
cated bis strength, while it added to his uglinessi 
and got him the name of Ruif. His stern featured! 
bespoke ferocit]'; his keen red eyes, and nose, likft 
the eagle's beak, heightened the terrors of his coun* 
tenance. And both at his examination and execu-, 
tjon, he bore an uncommon severity of torture^ 
with a patience and fortitude which excited astonish- 
ment. 

This banditti had committed violent deprcdationt.j 
on the lands of John Lyon of Muiresk, lor wluchJ 
Mackintosh, the captain, h^d been apprehended and! 
executed, and the prisoner declared an outlaw; andfl 
a cwmnmion Qf Jirc awrf juorrf issued out against him. J 
In rcsemment of these proceedings, the prisoner and J 
his associates plundered the lands of Bellclurrics, th« J 
property of Lyon of Muiresk. Lyon defended his 
house of Bellchirries, against the assaults of these 
robbers, till the 30th of April, 1661), when they sur- 
rounded the house, brought straw and com from 
the barn-yard, piled them around the mansion, and 
act the whole in Oames. The proprietor and his son, 
a'lad of about eighteen years of age, were glad to 



come out nf the house, on a capituhtioo with the 1667 
robbors, who promised them their lives, Haviag '^"^'^ 
got possesion of the house, the robbers carried oiT 
the furniture aod arms, horses and uitle, belonging 
to Mr. Lyon, to the hiUs of Aberncthic, about bix. 
teen miles distant. They also carried the (;eiitlemaa 
and hii son prisoners; and, regardless uf the articles 
of captituUtioo, murdi-red boih father and son, 
leaving their bodies in a field, pierced with redoubled 
wounds. 

The prisoner and his banditti, to the number of 
forty, proceeded next to assault the borough ai Keith, 
levied contributions on thf town, and (ought with 
all who op{)Osed them. In this a&iault, however^ 
Hojf was So severely wounded as to be unable to 
make his escape. Next day he was appreheadcd, 
and W33 conducted, under a strung guard) to the 
tolbooih of Kdinburgh. 

On the 2Jlh of March be was brought to trial; 
and a complete proof being led of his manifold 
crimes, he was sentenced to be taken, on the 27th 
of that month, to the Cross of KcUnburgh, his right 
hind to be cut off, and then to be hanged till he be 
dead, and his body to he hung in chains on the gal- 
bw8 between Leith and Edinburgh. The e.^ecu- 
tiar.tr mangled him $0 shi>ckingly, 111 the discharge 
of hia duty, that he was next day turned out of of- 
fice. Patrick Drunimond, the associate cf the pri- 
soner's guilt, was, at the same time, the companion 
of his sufferings. 
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Jgnes Johutoti, J()r the Murder g/"^^ Lanib^ 
Child. 



IG74 xVcNcs Johnston was prosecuted by Sir John Nis- 
^•^'^ bet of Dirleton, Lord Advocate, for the murder 

of Lamb, daughter of John Lamb in Airtb,* 

and grand-niece to the prisoner. It was charged ii 
the indictment, that, about three months preceding, 
the prisoner, who Uved with the parents of the de- 
ccaitd, took an opportunity, when there was no- 
body in the house but herself and the child, to take 
the infant, who was about eight months old, out of 
its ciadle, lay it in a bed, and cut its throat. 

The Lord Advocate produced ag^iinst ihc prisoner 
her own confession, emitted before the Lords of 
Justiciary on the 6:h of January preceding. She 
confessed stie killed the child about forty days be- 
fore. She declared, that rhe parents had given her 
no provocation; but that, several times betore she 
committed the murder, tliere rcas a spirit liithin her 
that did drau- her nech together. When she was in 
these lits, it was sometimes alledgcd that she did but 
feign sicknessi on whicli account the people threat- 
ened to turn ber out of the house, and, in resent- 
ment thereof, she cut the child's throat: that, before 
C'jmmitiiiig the muaier, the spirit had JrajuaJly 
tempted her to mahe axcay uitk herseljl In panicular, 
she uncc attempted to drawn herself in a well at 
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Clackmannan; but there being little water in it, she 1674 | 
cried to a servant of the Laird of Clackmannan's, ^^"^ 
who helped her out. She declared, that she did not 
tell any body of her being thus tempted, nor had she 
poxt-er to icU; that she began to be troubled with the 
spirit aboui Fastren's-even preceding; that she was 
unmarried, and about hfty years of age. She ad- 
horcd to this confession before the Court and jury. 
,, The jury, after reasoning and votings found the 
iprisonor guilty. She was sentenced to be hanged in 
the Grass-market on the 21st of February, that is, 
■after an interval of one day; and her moveable goods 
-to be forfeited. 
■ The conviction of this poor woman was an act of 
great inhumanity and injustice. The Court ought 
to have appointed counsel for her; the judges ought 
themselves to have been her counsel. As the only 
proof adduced against Iier was her own confession, 
it must be hckl to be true in all its pans; and, by the 
confession.it is obvious that the woman was greatly 
disordered in mind. She had been troubled with 
hysterical convulsions^ which arc often accompanied 
with deep melancholy, and this she called tlie spirit. 
And, in her, the melancholy was so great as to de- 
prive her of the use of her judgement; which is plain 
from her having, without any other motive, been 
frequently ir.cHn«d, and once having actually attempt- 
ed to put herself to death. It wai not her crime to 
have killed the child; it was her misfortune to have 
lost her juLlgcmcnt. 
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Andrew Rutherjbord qf TtmrOtead, Jor the Murder 
of James DoitgtasSy brother to Sir fVilliant Dou- 
glass of Cavers. 

le?* i. HE prisoner was accused of luving conceived 
'"'*^ deadly malice against the deceased: that, having 
dined together in a farmer's house on the 9th of iuif- 
prtceding, in company with several gentlemen, tha 
prisoner, urged by this malevolent passion, on their 
way home from dinner,* within half a im!e of the 
towD of Jedburgh, did murder the deceased, by giv- 
ing him a mortal wound wich a small sword through 
the arm, and through the body under the right pap, 
of which wounds he died within four hours: that the 
prisoner immediately fled to England, and would ■ 
have embarked at South Shiells for Holland, had he 
not been appreheiuJed. The prisoner pleaded self- 
defence. 

Robert Scott of Horslchill deposed. That, about 
ten at night of the 9th of July, the deponent, Charles 
Kcr of Abbotrulc, William Ker of Newtown, and 
their servants, the prisoner, and the deceased, after 
dining at Swanside, called in the evening at the house 
of John Ker at Berchope, in tJieir way to Jedburgh. 
The deceased was riding a little way before the de- 
ponent; and the prisoner, who was at a dbtance be- 
hind, galloped up beyond the deponent to the de- 
ceased. 1 hey rode a littk- way together, then alight- 
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ed and drew their swords. The deponent knew not 1^74 
which of them drew first; but, on galloping up, he "^"^ 
saw them pushing at each other, and called to them 
to desist; but, before he could alight, they were in , 
each other's arms. The witness asked, if there was I 
any hurt done? to which the prisoner answered, none I 
that he knew of; but, at the same time the deoeased 
hekl out his right hand, and said, that he had got 
blood. The witness demanded their swords, which 
tbey immediately delivered to him: instantly there- 
after the deceased sunk down, and the prisoner fled. 
A surgeon wxs sent for from Jedburgh, they being 
but a quarter of a mile from the town. By his or- 
der, the deceased was put on a horse, a man »tfing 
behind, and one walking on each side. When they 
arrived at Jedburgh, the deceased was laid on a bed, ■ 
the surgeon probed the wound in his am), and also ' 
that in his breast behind the right pap. The deceas. 
.ed died within two hours after reouving the wounds. 
Both in the field, and when laid in bed, the deceased 
esclaiuied, ' Fie! lie! that 1 should be afTronted by 
* such a base manl' The witoess did not hear the 
deceased say he was wounded before he drew; as 
little did he hear him urge any thing before his death J 
in vindication of the prisoner. The witness return- * 
ed the prisoner his sword. AU the company had 
drank freely. I 

The surgeon deposed, that he thought the wound 
in the breast slight, and that the deceased died of the 
wound £ve incites long in his arm, an artery being 
pricked. Three witnesses were adduced for thcpri- t 
soner, who deposed nihil novit in causa. A woman 
was iheo cited od his betiaL', but the King's Advo- 
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1676 a large goM chain, gold bracelets, 2 gold ling witb 
'■*'*^ 1 blue stone, two pieces of gold, twelve of riWer, 
and live purse pennie^t silver buttons, broatchcs, and 
various other articles. They then got from fCennedy 
several drugs, which he called powder of jihp, and 
crystal of tartar, which they gave to their loaster. 
Clerk told Kennedy, that their master being ill, they 
had stole several pieces of coin from him, and that 
there were three bags of money in his chest; that 
ihey were resolved to take some of it, and would 
give Kennedy 3 part. They gave the jalap and the 
tartar to their master to counteract the eflcct of 
Brown's preset iptions. 

On the Wednesday preceding their master'ii deaill, 
which happened on Monday the 15th of November, 
167*, Anderson's friends visited him, and be told 
them he was greatly better. On this, the prisoners 
fearing his recovery, and that he should discover 
their praaices, came to a positive resolution to mur- 
der him, communicated it to Kennedy, and sought 
poison from him to effect their purpose. But Ken- 
nedy would not give poison, saying the body wo\ild 
swell, and so they would be discovered; but he would 
give a powder which would do the business slowly, 
and which he would engage would kill their master 
in a month. They got a ptiwder accordingly, which 
Kennedy called powder of jalap, but which, either 
in quality, quantity, or frequency of being adminis- 
tered, was truly poison. On the five da)-s immedi- 
ately preceding his death, the prisoners, and their 
associate Kennedy, held frequent coniultations in the 
shop of Kennedy's master, in the house of the de- 
ceased, and in the King's Park. They gave Kennedy 
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part of what thpy had already stolon, and prnmtaed 
him an equal share of their future plunder. On Sa- 
turday night, the deceased was so well, tb^t his apo- 
thecary said he would not visit him next diy. On 
Sunday he was not thought near death, but rose, 
dressed himself, and supped in bi^ usual sttte< On 
Sunday night, the prisuners mixed some drugs in 
conserve of rf>ses that had been prescribed for him 
by his own apothecary, lliese were so poisonous 
that he died on Monday morning at ten o'clock. — 
At five o'clock, their master called for the bed-pan, 
which they gave bim. 'I'hey then ran to the iron 
chest, filled their hands with jewels, goods, and mo- 
ney, belonging to their dying master, and did not 
look near him till about eight o'clock, when they 
found him speechless, the white of his eyes turned 
up, and the bed swimming around him. TJiey then 
called in the neighbours to see him die. 

Both the prisoners emitted confessions correspond* 
ing in general to the charge in the indictment. They 
Sdded, that, before they conceived the idea of giv- 
ing their master drugs to bereave him of life, tlicy 
had frequently been in use to infuse powders in his 
drink, which made him outrageously drunk, that 
they might make iport of him tn bis drunkenness: 
a dreadful lesson to beware of the first steps in vice. 
Had they not infused powders to make llicir master 
drunk, in order to gratify a barbarous, and disre. 
apecttiil mirth, the idea of taking away his life by si. 
mil»r means would not have occurred lo them. They 
were convicted, and sentenced, on the 8ih of Febru< 
ary, to be hanged at the Cross of Edinburgh on the 
1st of March, and ihcir moveable goods to be fot ftiic- 
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l«78 T!ie trial of Kennedy, the apothecary's 'prentice, 
^"■"^ for furnisliinf; tlie medicinea, was brought on upon 
the 22(1 of February, 1676, and, after various ad-i 
journments, and a tedious confinement of eighteen 
mnnths, he, on \m own pctilion, on the SOtb of Ju* 
ly, 1677, was banished for life. 



James Gitry, I.Usfer' in Dalhifh, for Qie Murder 
of Archibald Mt/rraify Genllcman of liis Mftjesti/'s 
Troop of' Guards. 






I6T8 J[ HE pri'Oner, by profession a dyer, was a lieute- 
nant in the DuUe of Lauderdale's regiment of Lo- 
thian militia. It Iiappened that this corps, and the 
troop of guards to whicli ihe deceased belonged, 
vcrc quartered at Glasgow. The prisoner was pro- 
secuted ai the instance of Sir William Murray of ^ 
Newton, father to the deceased.) The indictment 
set forth, that the prisoner and the deceased, in com- 
pany with some others, were drinking in the house 
of James Brown, bookseller in Glasgow. The de- 
ceased retired, the prisoner followed, and, conceiv- 
ing deadly malice against liim, killed him with a 
small sword. 

Mr. Juhn Ellies appeared as counsel for the prison- 
er. He said that, deadly malice being charged against 



• Dyer. 

t It.ec. of Juit. lOiIi Jure, 167f. 
vol. I* p. 1. 
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tlic prisoner, it vi-as incumbent on the pursuer to ICTS 
pro\'e that tjuality in the iodiciment. That, if any ^""^ 
liomicide was committed, which, however, he de- 
nied, it was done in self-defence. The prisoner and 
the deceased had no previous quarrei; they had not 
even the most distant acquaintance till the night on 
which the deceased expired; and the inferior station 
of the prisoner made it presumable that the deceased 
was tlie ai;grcs!or. He offered to prove, that the 
prisoner had received provoking language from the 
deceased: that, after the death, the prisoner, far from 
denoting guilt by Uight, came back to the company, 
and sat with them for two hour?; and that another 
person was present at the sculHe, with a drawn 
sword, by whom the wound might be given. He 
insisted, that Jitrynicn xcere tmjit judges fa determine 
vjion cimnnstantial n-idence: that the Pri\'y Council 
were wont, in matters of this sort, to take prew'jus 
cognition; and they did so, particularly in the case 
of 'I'homas Menzies; and he prayed the Lords nf 
Justiciary to make previous inquiry into the circum- 
stances. 

Sir Robert Sinclair, counsel for the pursuer, answer- 
ed, that it lieing libelled that the prisoner did kill the 
deceased, was in itself relevant, if proved to convict 
the prisoner,wirhout any proof of milicj,' Ihatle'mg 

* no necessari/ qiuiUjicalion nf the LU-l, hut the •words 

* q) stile' And in our law there ii no diflerence as- 
to the crime, or tlic punishment cf death, and con- 
fiscation of moteahles, whether the killing proceeded 
from malice prca>nceived, or upon sudden rencoun- 
ter or diaudmell; for a iUughter being combiitted,' 
it must be presumed to be done out of malice: that. 
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1678 as to drawing a coodujion of scif-dcfeoce from tlie 
•"^^ circunxstanccs of this case, these circumstances were 
altogMher frivolous; for, although the act 1661, 
chap. 22. sustained the plea of self-defence, yet it 
could only be admitted mlvo moderamine inculpiUm\ 
tulelae, 

Mr. Ellies, in his reply for the prisoner, persisted^ 
that a jury was veryunfii to judge on a cirtumsian-* 
tial proof, and requested tlie Lords to appoint a pre- 
cognition to be taken. 

The Lords found the indictment relevant, and i 
that there was no necessity to lead a separate pre 
to establish forethought malice. 

The following circumstance gave rise to the quar« 
TcU The parties being heated with wine, the quarrel 
arose from the prisoner's saying, ' That a lieutenant' 

* to the Duke of Lauderdale was as good as to ride 

* in the King's guard.* On this the deceased storm- 
ed, called the prisoner base fettow, to compare him- 
self with gentlemen, and gave him the lie. 

THE PROOF. 



George Murray, gentleman of his Majesty's troc^j 
of guards, deposed, tie was drinking in the house o£j 
Jaines Brown, in company with the prisoner, th»' 
deceased, and others. The deceased gave the pri, 
soner the lie. Within half an hour thereafter, the 
prisoner and the deceased left the room, and the de- 
ponent sent one Thomas Hamilton tc enquire after 
them. Instantly Hamilton and the prisoner return- 
ed, and the prisoner, wiping his sword, said, * /fej 
' had given ^m iU' 'I 
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James Hamiiton of Little Preston deposed ia terms 1678 
of the preceding witness, with this variation, that ^'^'^ 
the prisoner said, * He wtu afraid he had done it.' 

Edward Watson saw the prisoner and the deceas- 
ed fighting with drawn swords; the deceased went 
to a bookseller's shop to look at his wouod, stagger- 
ed, and felt on the street. 

Lieutenant Joseph Dou^as heard the prisoner, on 
being taken into the guard, say, he had parried two 
or three thrusts made at turn by the deceased. 

John Bain heard the prisoner say, the deceased had 
made three or four thrusts at him. 

John Paterson, getitlemaa of the guards, heard 
the prisoner acknowledge he had killed the deceased, 
2nd declare, that, if it were to do, he would do it 
again. 

Ensign George Murray heard the prisoner say, the 
deceased and be had been combating, and that ho 
was sorry the wound was not through the deceased's 
heart. 

Thomas Hamilton deposed, that, after words bad 
passed between the prisoner and the deceased, they 
went down stairs together and drew: he heard the 
prisoner say, he was afraid he had killed the deceased. 

Hall, the surgeon, deposed, that the wound and 
the priM)ncr*s sword tallied; the wound was ten inch- 
es deep, and the deceased died of it in fortyreight 
hours. The prisoner sent for the deponent the day 
after the combat, and desired him to tue all means 
under heaven for the deceased's cure. 



The jury pronounced the following verdict:— 
* Find the prisoner did commit the said slatighter 
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1GT8 * upou ttie deceased Archibald Murray, and that with 
'""'^ * one vote. As to the second part, relating to the 

* pannel's self-defence, the assize finds no such thing 

* proven; but, on the contrary, that the panncl and 

* the deceased came both out from the company, 

* most likely upon one and the same design.' He 
was sentenced to be beheaded at the Grass-market 
on the 3d of July, and his moveables to be forfeited. 
Much interest was used to obtain him a pirdon: the 
Privy Council granted him a short respite; hut, as 
the Uuke of Lauderdale declined to interfere to ob- 
taining him a pardon, the sentence was exc:utcd on 
the 19th of July, aad he suffered with great resolu- 
tion. 



JufmOiislicofVaIri/,for the Murder qf the JiigM 
Hon, Sir George Lockhart of' Carivwalh, Lordl^rc- 
sidait of the Court (if Session^ and Manbcr of his 
Majcsti/s Previf Council. 



1689 1 HE^prisoner was brought to trial before Sir Mag- 
'"'^^ nus Prince, Lord Provost of Edinburgh, as High 
Sheriff within the city> and James Gratiain, John 
Charteris, Thomas Young, and William Paton, bai!- 
lie^j the murder having been committed within the 
city. 

I'he prisoner was brought before the Lord Pro- 
yost ou the 1st of April, 16S!), to be examined coo- 
Mrmng the murder of Sir Gi-orge Lockhart, com- 



mttted on the day preceding. Sir John Lockliart of tG5td 
Castlehill, broiher, and Cromwell Lockhart of Lee, ^^"^ 
nephew uf the deceased, appeared in Court» and, iu 
their own name, and in that of the children of the 
deceased, gave in an act of the meeting of Estates of 
Parliament, passed thai very day, of the foUowing 
purport: That the Estates having conridered iIil- sup- 
plication of the fricndi of the deceased Sir Get>ige 
Lockliart, for granting wairant to the nngistratea 
of Edinburgh to torture John Chislie of Dairy, per- 
petrator of the murder, 2nd William Calderwood, 
WTitcr in l^diiiburgh, an accomplice; tlierefjrcj in 
respect of'lfte notoriclif (fftitc mtirder, and of the ex- 
traordinary circumstances attending it, the Estates 
appoint and authorise the Provost and two of the 
baillies of Edinburgh, and likewise the Earl of Errol, 
Lord High Constable, and his deputes, not only to 
judge of the murder, but to proceed to torture* 
Chislic, to discover if he liad any accomplices in the 
crime. And they appoint two of cjch bcnch,^ viz. 
the EatU of Glencairn and Eglinton; Sir Patrick 
Ogilvie of Boyne, Sir Archibald Murray of Black, 
barony. Sir John Dalrymple, younger of Stair, and 



• By the act and declaration which ilie £iutcf of FjTliamcnc 
paiiied, juit ten dayi afier this uiA, decl.iring King Jjtncs 10 havo 
forfituhtd Oie crow-11, by illegal anuinption and (-xctcisc of jinuc.-, 
ihcjr dcdAied. ' Thai iJic u»e of lonurc, Mittiuut evidence, and 
* in ordinary crimes, \\ eonttary V> liw.' Act of Etiaiei, 1 1th 
Apill. 168*. 

f The Scotiiib Pjrliunent composed but one fioute. It con- 
sisted, iftcr the Revuluiian, ofttiree chitici, tbeTempoiil CeeiK, 
die Bsrant, i. e. bnights n{ the \liirc, sitti 'Ji? Diirgn-c!, rv rv- 
pm^iiUlivcs of ibr mviil boiojghs. 

y 



170 



^^IRDEH. 



liiS9 Mr. ^Viltiatn Himilton, advocate, assessors to these 

■""^judges. TIic Estates, at the same time, decbt-e, that 

this extraordinary case shall be no precedent to war- 

Tunt torture in tittic coming, nor argument to ratify 

it as to the time past. 

The Lord Pfovost then entered a protest, that ihii^ 
act of the Estates of Parliament should not infringe 
the ancient liberties of the city; and Mr. David 
Drummond, advocate, one of the Earl of Errol's 
depuiios, protested, tlut the Lord High Constable's 
absence should not affect hb right to judge in the 
like cases, the murder having been committed dur- 
ing the meeting of the Estates. Being desired to 
concur with the magistrates in sitting on thb trial, 
he refused to sit, unless the Earl of Etrol^ or his de- 
puties, were i»ole judges. 

The prisoner was then put to the torture, and de- 
clared, that he n'as not ftdvised to the assas»nation 
of Sir George Lockhan by any person vhatcvcr: 
that, when at London, he told James Stewart, ad- 
vocate, that, if he got no satisfaction from the Pre- 
sident, he would assassinate Mm; and told the same 
to a person there of the name of Callender, and tO' 
Mr. William Chislie, his uncle. He confessed that 
he charged his pistol on Sunday morning, and went 
to the New Kirk, and having seen the President 
coming from the church, he went to the close where 
the President lodged, IbUowed him, and, when just, 
behind his back, shot him: that he was satisfied when 
he heard of the President's being dead; and, on hear- 
ing it, he said, * he 'j^as not used lo do things by 
* haffi.' He also confessed, that, when at London, 
he walked up and down Pall-Mall with a pisto! be- 
neath his coat, lying ir. w^it for the President. 
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The indictment against tlic prt:jOiicr v 
the instance of John Gibson, procurator 
city of Edinburgh, of Sir John l-ockhart of Castlc- 
hiU, and Cromwell Loclchart of Lee. U set fortli, 
that assassination, murder, and man.slaughter, were 
contrary to the lavre of God, nature, nations, and the 
laws »nd acts of Parliament of this kingdom: that, 
nevertheless, the prisoner had, of forethought felony, 
without the least provocation, murdered Sir George 
Lockhart in the manner already mentioned: that the 
prisoner was caught rcd-hmid* by a multitude rf 
witnesses, before whom he boasted of what he had 
{]pne, a& If it had been some grand exploit: by at! 
which he was guilty of murder, or at Ie.ut was art 
and part accessary to the same; for which he ought 
to be punished with de9.th, and his moveables con- 
fiscated. 

The jury consisted of ten landed gentlemen and 
five merchants of Edinburgh. 

The prisoner judicially confessed the crime libel- 
led, and declared that he committed the murder bo- 
cau»e be thought the deceased had given an unjust 
sentence against him. Being asked, ' If it was not 

* a sentence pronounced in favour of his wife and 
' children for tlieir aliment? he declared lie would 

* not answer to that point, nor give any account 

* thereof.' 



v^v^ 



• RfJ-iaiid ii: 3 lenn in llic ScfiHi*Ii U\v, si^ifjing a cTiRii- 
nal's bring caught in tlic fact, jtrt and pnti h also n term in 
nnr hiw. denoting that the person lo wlinm it it Applied i« ntdin;; 
xniJ abcttiuj; in (he ca^c. .irl and pail tt 4 ir»nkUttoQ of "/if n 
foaiilio. 
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les?) Witnesses were then adduced, who deposed as 

"'^follows: ■ 

James Stewart, advocate, deposed, that, in the 
raontti of September or October preceding, the pri- 
soner discoursing with him concerning the injustice 
done to the prisoner in a decreet-arbitrai pronounced ' 
by Sir George Lockliart and Lord Kcmney, in favour" 
of his wife and children, for an aliment, said, he 
was resolved to go to Scotland before Candlemas and"! 
kill the President; to which the witness answered,^ 
it was the suggestion of the devil, and the very ima-1 
gination of it a sin before God. To this the prisoner' 
replied, * Let God and }tie alone; -me have mam/ t/iingt^ 

* /o reckon, hcf-xixt us, and tee xoill recf:oit tins too.* 
The witness told this to many, and understood that' 
the President was intbtmed of the prisoner's menaces, 
but dcs;>ii5cd them. 

Mr. William Cbislie, writer to the signet, deposed,* 
Tliat he had not seen tlic prisoner since April, H>fl8/j| 
who then expressed his resentment against Sir George' 
J.ockharr, threatening to assassinate him for having 
decreed an aliment of 170O merks' yearly to the^ 
prisoner's wife and ten children. The witness toU 
the President of it, but ho despised the threat. 

Mr. Daniel Lnckhart, advocate, and Mr. Alexan- 
der Walker, student of divinity, saw- the prisoner 
shoot the deceased. Thev seized him, and the latter 
of these witnesses assisted in carrying him to the 
guard. Wieo seized, the prisoner said, * be had 
' done the deed, and would not Hy, and that was to 

* learn the President to do justice.' 
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Sir David Hay, doctor of medidne> was going to 1689 
visit the President's Lady. As lie entered the cloac,* '•"''^ 
he saw the President stagger and fall to the ground. 
He bled at the mouth, was carried into his house, 
laid upon some chairs, and immediately expired. He 
saw John BailHc, surgeon, probe the wound. The 
ball went in at the back, and out at the right breast. 

The jury all in one voice, by the mouth of Sir 
John Foulis of Ravektoun, their chancellor, (i. e. 
foreman,) found, by the prisoner's judicial confes- 
sion, that he was guilty of the murder of Sir George 
Lockhart, &c. &c.; and by the deposition of wit- 
nesses, that he was guilty of * naerder, out qf^re- 
* t/ioitgfit Jelimi/.' The verdict was subscribed by the 
whole jury. 

The Lord Provost and Baillies of Edinburgh sen- 
tenced the prisoner to be carried on a hurdle from 
the tolbooth of Edinburgh, to the market-cross, oa 
Wednesday the 3d of April instant; and there, be- 
tween the hours of two and four of the afternoon, 
to have his right band cut off alive, and then to be 
hanged upon a gibbet, with the pistol about his 
neck, with which he committed (he murder. His 
body to be hung in chains between Lcith and Edin- 
burgh; his right hand fixed on the West Port, and 
his moveable goods to be confiscated. 

Beddcs Sir George Lockhart, two other of (he 
supreme judges in Scotland have been murdered: all 



* It was ihe close on ihc tomh side of llic r-swrmartM, noir 
called the Bmit Chut, f^omtbc Bank of Scotland Ijciiig tlwre. 
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i€89oftbetD on occouiit of »mes to which they were 
'-■''^ rithcr party or judge. Robert Galbraitb, parson of 
Spot, one of the Senators of the College of Justice,, 
on the l?tlt of February, 1543, was murdered by. 
John CarkeittU, wd his itccompllces, on account of 
some favour shewn to Sir- William Sinclair of Hcrd- 
manstoun.* vAs the records of Justiciary for that 
year are missing, I know not whether tlie murderers 
wpre brought to punishment. Jolm Graham, parson 
of Killearn, and one of the supreme criminal judges, 
married the widow of Sandilands of Calder, wJio was. ; 
amply endowed by li«r former husband. Grah:*m 
commenced and carried a digressing law-suit ag^nst 
young Sandilands, his stcp-sonj and Sir James Sao- 
dilands, uncle and tutor to the young gentleman, 
assisted by a body of his friends and followers, in re- 
venge murdered Grahapi in L.eith-wynd, one of the 
prtncipaT Avenues to the city of Edinburgh, on the 
first of February, 1.592. The perpetrators were nei- 
ther brought to trial nor punishment. But sevcq- 
yeare after, the grand-father, or grand-upclc of the., 
great MootroM, attacked Sir James Sandilands with, 
an armed force, as he was going into the Court of 
Session; and, after obstinate resistance, left him, 
desperately, and, as the assaiUnts tliought, mortally' 
wounded. By a late statutr, to kill any of the Lord^ 
of Session, or Justiciary, when in tlic cxerci« ol? 
their office, is declared to be high treason. 



* BooJuof Sederunt) ISth Fcbrusiy, I.»3. MSS, Memoirs 
of tlic family of Hridmansioun. Jolinslani HUtann Rerum Bri- 
famkaniin,2>. 172, 253. Annac, An. 7. cap. T2. 
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John Master iifTiirbell, Ensign Andtirr Morxat, and 
James Sinclair^ Writer in Edinburgh-Jbr the Mur- 
der (ifElias Poirel Sieur dc la Roche, 

The prisoners were indicted at the instance of I69X 
George and Isaac IVirccs,SleursdeURdche>Frendi- ^^"^ 
men, I^rotestant refugees, and gentlemen of his Ma- 
jesty's troop of guards, and of Sir William Lockhart, 
SolicitOr-GcnerAl. The indictnicnt contMned a 
charge against the prisoners, of entering, on the 
eighth of the preceding month of March, about 
twelve at night, into the bed-chamber of George 
Pojrct,* one of the pursuers, while he lay sleeping 
in bed, in the house of John Brown, vintner, Leith, 
in which house he was quartered, and giving him 
wounds to the effusion of his blood: that, upon their 
being removed out of the room, they returned, and 
endeavoured to break open the door. On tliii George 
rapped on the ceiling of hia room for his two bro- 
thers, who slept in the room above, to come to his 
assistance. They came accordingly, half clothed, 
and totally unarmed; and the prisoners, all of whom 
were armed, did violently assault them, give them 
many wounds, and run the deceased Elias Foirct 
through the body with a sword, of which he instant- 
ly died. 

The prisoners recriminated, by presenting an in- 
dictment, at their instance, charging the Sieurs de 
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1G91 h Roche with assassination and murder. It set forth, 
^'"'^ that the Master of Tarbctt, Mowat and Sinclair, oo 
the night libelled, were obliged, bjr a heavy storm, 
.to take shelter in Brown the vintner's house. While 
they were sitting quietly at the fire-side in the hat), 
drinking some ale, till beds should be got ready for 
them, George, Itaac, and Elias Poirets, and James 
de la Mas^e, another Frenchman, having formed a 
^ conspiracy to murder them, entered the hall with 
cocked pistols in their hands, and swords under their 
arms; the Master of Tarbett, and his companions, 
being then totally unarmed. They fired two pistols 
loaded with ball, at the Master of Tarbett, and then, 
with drawn swords, attacked the company, who 
were much wounded, by parrying the thrusts with 
their hands; and, in the scuffle, there being but little 
light in the room, the Sieurs de la Roche did mur< 
der the deceased Ellas Poiret, their own brother. 

After long arguments, which it is unnecessary to 
transcribe or abridge, the Court sustained the libel 
against the Master of Tarbett, Mowat, and Sinclair; 
and found the defences offered tor the Frenchmen j 
relevant to set aside the indictment against the lat-j 
tcr, 

Tlicjury were, I^rd Bargenitf, William Baiilieof] 
Lamington, James Nicolson of Trabroun, Sir Ro- 
bert Gordon of Gordonstoun, Thomas May of BaUj 
houssie, Sir George Sutty of Balj;ony, Sir William { 
Ker of Grecnhcad, John Keirie of Gogar, John Scot , 
of Rhyiiolds-burn, William Calderwood of Pittedy,] 
Sir William Binning of Wallyfoord, Sir James Fiem. 
ing of Rathobyres, James Scot of Bowhill, Sir 
James Dick of Prieslfield, :i:id Peter 'Wcddetburn of 
Gossford. 
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The prisoners objected to the receiving of James ""'S' 
dc U Massie as a witness, on account of intemperate ^"'^'^ 
expressions of malice and resentment; and the fact 
being proved, the witnciis was repcUcJ. 

Christian Er&kine, late servant to John Drown^ 
Tintner, Kirkgatc, Lclih, deposed, that the Master 
of Tarbett went into George Poiret's chamber after 
twelve at night, and tlit deponent Iicaritig a Uttla 
noise in the chamber, went in with a candk', and saw 
the Master of Tarbett standing at George Polrci'* 
bedside, and the said George sitting up naked in his 
bed, the bed-clothes at his feet, his uighr cap o(F, 
and a link- drop of blood on his check. Thrj- were 
speaking Frcnrh together angry likej the deponent 
called for Ensign Mowat, who was sitting at the fire- 
side in the hall, for she thought him the soberest of 
the company; at the same time, she could not pro- 
nounce any of them drunk. TJpon M:>wat and an- 
other person's coming into the room, the Frendiman 
took down his sword, which these two and the Mas- 
ter of Tarbett forced out of his hand. She siw no 
Mows at that time, but entreated Mowat to take the 
Master of Tarbett and the other person out of the 
room, which was done accordingly; and the other 
person, trAo -xas none iif the prhoners^ carried the 
-Frenchman's sword with him out of the room into 
the hall. Mowat desiied the witness to keep the 
door close, and none of them should come back 
again. None of them had arms when they were in 
the Frenchman's room, except the sword which they 
had wrested from him, as mentioned above. Scoii 
after, the Master of Tarbett (as the deponent sup- 
posed) came Iwck, and rapped once or twirc at (he 

'/ 
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1691 door, saying, he u-ould be in, to which she made no 

answer. Bar, before the Master of Turbett came 

again to the door and rapped, George Poirct got 

out of hts bed, and rapped with the tongs on the 

roof of the room; and, in as short a space as the 

Frenchmen could put on a few clothes, they came to 

George Poirct's chamber door, and spoke French to 

him, but did not enter his room, and thee went to 

the hall. The deponent then heard a noise in the 

hall, and some folk speaking Scots, and immecUateiy 

after heard the shot of a piitol, and saw the smoke, 

but knew none of the people where the pistol wal 

fired, save Isaac Poiret, whom she thereupon palled 

back, and fbund him with a drawn sword in his 

hand, his hand streaming with blood, and hn 

little finger almost cut oS. As she was coming back 

with Isaac, in order to get him into his brother*^ 

chamber, she found a man under her feet in the floor, . 

which turned out to be Elias Poiret lying dead- She ' 

saw a drawn sword or two in the company, but can* 

not specif) who held them. She did not see the prt^^j 

soncrs wound any of the Frenchmen, or kill thede-'l 

ceased; and the deceased's sword was r.ot drawn:'] 

nor did she see the prboncrs in the room after, 

the deceased was killed. When Ensign Mott-at waaf | 

brought into the room where the dead body lay, he 

did not wax pale, as charged in the indictment, bu^l 

looked very well upon it, desired to see the body,'! 

and aiked the deponent, if she knew who kiUed'j 

him? The deponent added, that the Master of Tar-" 

bett had seen a coach at the door, and asked her it ] 

it was to hire, and to whom it belonged? and she 

answered, it was hired by the Laird of Mey, who 
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wras in the house; upon which the Master ofTarbetl I<>91 
uid he would sec him; and slic shewed him into the "^"^ 
room accordingly. The witness farther added, ihat 
the occasion of tbe Master of Tarbeti's leaving the 
fire-side where he sat, and going into George Poi- 
rei's room, was to follow Jean 'Ihomson, whom ha 
supposed to have gore into that room. The prison- 
era had laid aside their swords in the room wht-t© 
they were to lodge, as had the Master of Tarbett hi?, 
periwig, before ihey entered rcirei's room; and Sin-' 
dair, the other prisoner, was asleep io Mej'sroom 
an hour before tbe disturbance happened. 

Jean 'lliomson, Ute servant to Juhn l^own, vinU 
Iter, aged nineteen, deposed. That, on the night li- 
belled, between twelve and ono, ilie Master of Tar- 
bett being in her master's house, and calling for a 
drink of ale, desired the deponetit to sit down by 
him, which she refused, but afterwzrds she sat down. 
Being called to draw ale, she went to the cellar and 
drew the ale; when she came up, she did not go into 
the room where the Master waf, bur sat down on % 
chest at a bed-side, where the M^ter came and sat 
down beside her; upon which she rose, went into ;v 
room where she used to lie, and bolted tbe door: but 
hearing a noise in George Poiret*s room, she came 
to the door of that chamber, where she finind Kn- 
Ngn Mowat, the other servant having befvrc that 
carried in a light, on account of the noise. Mowat 
carried the Master of Tarbcit and another person out 
of the room in his arms, and, when Mowat was thus 
taking tbcm out, the Master of Tarbett sud to him, 
fie •s.-ould go hack and crai^ the gcntiemmi's pardon. 
Stooti after, the Frenchmen came down stairs, armed 
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1691 with swords and pistols; tlieir swords not drawn at 
'""^ thai time. They spoke to their brother George, and, 
then went through the hall, Isaac Poiret having his, 
sword drawn. The Master of Tarbett and Mowat , 
were then in the hall; she did not see them have any][| 
arms, nor assault the Frenchmen. At t]iesif;htof ii-' 
drawn sword, and llio command of her master, who,, 
by this time was in the hail, she went out to call the^ 
guard, and, as she went down stairs, heard a shot.' 
This witness concurred with the former in deposing, 
that, long before any disturbance happened, Sinclair,, 
one of the prisoners, was asleep in another roomj ' 
and that the Master of Tarbett and Mowat, on com- 
ing into the bouse, laid aside their swords in the room 
where they were to sleep. 

John Brown, vintner, deposed, Th^t, on the night 
libelled, he was in bed in a little room off* the hall, 
and knew nothing of the disturbance in his house 
till Jean Thomson rapped at his door. On this he 
jose hastily, and heard a great noise and crying in 
the hall; and, when he came there, he found Elias, I 
Poiret lying dead, and nobody in the room beside,' 
bini but Christiaq Erakinc. He went instantly to. | 
call the guard; and, on his return, when they were 
removing the body, he found a pistol in the floor, ' 
snapped and charged, and a sword in the scabbard. 
As he returned from calling the guard, he raised se- 
veral of the neighbours; one of ihem, Robert Ait-i, 
chcson, told him he had seen one of the murderers, 
pass. Upon this the witness took a candle and lant-.] 
horn to a fore-stair, where Aitcheson said the mur- 
derer was, and there he found Ensign Mowat, stand- . 
ing behind a dciI,ou a knocking.stonc under the fore- , 
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stain* He wartiesircd lo come our, but roaae no 1^9* 
reply for a good space. The company and consta- ^"""^^ 
bles then presented muskets to him, upon which he 
came out, and the company and constables took, a 
sword from bim, which they delivered to the de- 
ponent, who, however, did not see the sword take 
from him, he being surrounded by the people. That] 
sword was naked, much bent, and bloody both i{ 
blade and hilt, llie witness ordered the conslabt 
to carry Mowat straight to prison; and, next day* 
when he w«ot with the magistrates to the prison, he 
saw Mowat's right hand with a wound on it. He 
was also present when the surgeon compared this 
sword with the hole in the deceased's coat, and the 
orifice of the wound: it corresponded with the hole 
in the coat, and the surgeon s^d it did the same 
with the wbund. The witness added, that the Mas- 
ter of Tarbcit came to his house, on hearing that 
the Laird of Mcy and Mowat were there; that the 
coach being gone and the night rainy, he resolved to 
stay and Ue with Mey, the deponent having no other 
bed for him. The Master o£ Tarbett ordered his 
servant to go to his lodgings, and tell that he was 
not to be at home, and tu bring him dean linens 
next morning. 

Andrew Fairbairn deposed, he was with the con- 
Stables when Mowat was seized; he came not out till 
the muskets wci-c presented. He said he was an un- 
armed man, but on searching him they found a 



• A Inccling.itOTic 11 a slonc-martar, formerly much used by 
ihc codinion j<ei>ple for bcatiog ihe huik off barley ere the}- put 
i* in ilic fo;. 
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1691 drawn sword under his coat. The sword was Wdc 
^''^^ from hilt to point, and was much bent, and there 
was blood on Mowat'a sleeves- When Mou at heard 
that a man was lulled, he desired to see the bod^^ 
for what cause the deponent knows not. On seeing, , 
if, Mowat s^d, ' God knofrs who has done it,' an(L.] 
there was no emotion or paleness visible in his coon^J 
tenance. When the Master of Tarbett was carried, 
prisoner before the commandant, he was so appce-^ 
hensive of bodily harm from the Frenchmen, that a* 
stronger guard was sent for, to protect him from;^ 
their fury. 

Robert Aitcheson saw the prisoner Mowat como^ 
out below the forc-sta:r when desired, did not hear- 
him say he was an unarmed man, but saw tlie bloodjr 
sword taken from him. The witness supposed tb&l 
Mood to proceed from a wound in bis hand. James 
Johnston saw the bloody sword taken from Mowat, 
and imputed the blood to the game cause. 

Robert Brown, surgeon, deposed, he was called 
by the magistrates of Leith, on the morning afterJJ 
the murder, to inspect the wound. The hole in the-i 
coat corresponded with the sword produced; but as 
for the wound he couUI only say, that the dimension 
and figure of wounds alter and contract after ten or 
twelve hours. 

The jury, by the mouth of Sir William Ker, chan.< 
cellor, Jbund none of the crimes proi'cd. 

Although I am persuaded that an iDtclligent jury 
in these days would acquit the prisoners, yet the ver- 
dict in tho^e times was very uncommon, and I am 
by 00 means certain upon what principle it proceed- 
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ed. The jury could birdly refuse a dear as$ent to IC9I 
this proposition, that it was Mowat who killed EHas 
Poiret. The Master of Tarbett was the first aggies- 
sor in the scuffle, and his assault on George Puiret 
was such as would have excused any iunncdiale act of 
violence with which Poiret could have repelled it. 
But the situation of the Frenchmen, and that of the 
prisoners, came to be reversed the moment that they 
sallied forth of George Poiret's room, entered the 
hall, and assaulted the prisoners with sword and pis* 
tol. As the prisoners were then in actual and immi- 
nent peril of their lives, I apprehend that, supporting 
the kilUng to be established in the clearest manner, 
the prisoners were entitled to an acquitt^, on the plea 
of sel/'d^ence* 



John GiUesjne, Merchant in (tlasgOTr, Jofm Anderson 
q/DoTiJiillj and Robert Slevcnsorit Glazier in G/as- 
goWfJbr the Murder of' Major James Menzies, 



J. HE prisoners were prosecuted at the irutance of it;94 
Henry Fletcher, brother to the Laird of Salton, ^-"^^ 
nearest of kin to the deceased, of Lieutenant-Colonel 
Hume, for the interest of his Majesty's forces, and 
of his Majesty's Advocate. It was charged in the 
indictment,* that the fwisoners having conceived 



• RcconJi of Joitidaiy, 24ib, STili, 3i« December, 
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169* mortal hatred at the d«cca8ed, did, on the 19th of 
October preceding, enter a garden upon ttic lands of 
Rainfield, where they undemtood the deceased was 
walking, and upon seeing him, they, or one or 
other of them, did discbarge guns and pistols at him, 
and also struck htm a blow on the head, which fra&- 
lured bis skull, of one or other of which wotmds he 
' instantly expired. Or, at least, that they were guilty 
art and part of this murder. 

The defence stated for the prisoners was, that, in 
Octobar last, in absence of the Colonel and Lieute- 
nant-Culoncl, Lord Lindsay's regiment, then quar- 
tered at Glasgow, was commanded by the deceased 
Major Menzies: that the Major summarily apprehend- 
ed several inhabitants, burgesses of Glasgow, and 
kept them in custody of the military on pretence of 
their being deserters, but who really were not such: 
that complaint having been made to the magistrates 
by the persons confined, they desired the Major to 
bring these persons before them, that the complaint 
might be tried conform to the act of Piivy Council, 
ICth December, 1692, but the Major absolutely re- 
fused to comply with their desire. The magistrates 
issued a formal edict, requiring him to produce the 
complainers, but this also he treated with the mo&c 
pointed contempt. Proceeding then with the ut- 
most gendeness, they demanded a conference, to 
which the Major having consented, the Provost, two 
of the baitlies, and Mr. Robert Park, town-clerk, 
met with Major Menzies and three captains of hu 
regiment, in the town-clerk's chamber. The con- 
ference began with the Provost's desiring of the Ma* 
jor that the prisoners might be brought before them. 
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and Mr. Pirk, the town-clerk, in a verjr cml man- 169*- 
ner, joined in the request. Upon this, an alterca- 
tion between the Major and the Town-clerk I*;olc 
place; the Major g-ave him bad language, and struck 
Iiim with a cane, he, the Towuclerk, having no 
weapon in his hsnd. On this itiey wrestled, and be- 
ing separated by the company, and while the Town- 
clerk wjs held by Captain J^rvais of Lord Lindesay's 
regiment, the Major drew his sword, and run the 
Town-clerk through the body, of which he died in- 
stantly. The Major marched off sword in hand, re- 
paired to the guard'house, ordered his men to charge 
their muskets, drew them up across the street three 
file deep, and set them to guard passes in order to 
favour his escape, mounted horse and Bed. 

Upon this, Mr. Francis Montgomery, one of the 
Lords of Privy Council, ordered such of the inhabit- 
ants as could be soonest got ready, to pursue and 
apprehend the murderer. In obedience to this or- 
der, the prisoners went in pursuit of the Maj >r, c»nie 
to a garden at KatnGeld, where they were informed 
he skulked. On coming up to him, they charged 
him with the murder ot theToMn-clerk.anddesiretl 
him to yivid himself prisoner; but this he refused, 
and opposed them with a drawn sword, upon whith 
he was kiUe<l. Various arguments in point of law 
were also offered for the prisoners, and much casu- 
istry was likewise advanced for the prosecutors. — 
These debates occupy fifty pigcs folio of the criminal 
record; but it were supi-rHu tus, or improper, tu 
state them here. 

'11)C Court sustained the indictment against the 
prisonerif as relevant to infer the pain ut AeMhi but 
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I694 they also sustained this defence as sufTidcnt entirely 
"-"^ to cast the indictment^ viz. that they pursued the 
Major by order of a Pri%'y Councillor, or of the ma- 
gistrates of Glasgow, proceeding upon tlic notoriety 
Lof the murderj unless the prosecutors should prove 
tliat the Major oflcred to surrender himself before at- 
tacked by the prisoners. This again they Jusiained 
irclcvart to set aside the defence, in respect to such 
Icf the prisoners only, as did actually kill, or give 
[command to kill the Major; but by no means to iQ- 
Lfcr art and part against any of the other prisoners, 
liey being v<:rsanies in Ucilo. 



THE PROOF. 

Robert Pollock, younger of Mibbourne, deposed, 

le was at Ralnfield on the Idth of October last. 

iwhcre he saw the three prisoners, but none of them 

jliad arms except Dovehill, who had a carabine, but 

Lit was not he who killed the Major, for the former 

iWas standing with the witness at the garden door 

[when they heard the shot. Upon going up to the 

■place, they saw the Major lying on his back dead, 

, his face bleeding, and a drawn sword in his hand 

across his breast. Afterwards, when they came to 

iRenfrew, he heard the prisoner, Gillespie, acknow- 

' leiige he shot the Major; but the witness did not see 

him have any Gre-arms in his hand, nor did he see 

.Cillespie either receive from, or return any arms to 

Do%'ebill. When Gillespie first acknowledged that 

he shot the Major, he did not speak of the !atter*8 

having made any resistance; but, after he was taken 

[into custody, he declared, that, if he had not done 
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rhe thing he did, the Major would have run him 16&t 
ihrtJugh the body. "^^ 

Peter Paierson, late baillie of Renfrew, went with 
the three prisoners into (he garden of R:»infield the 
eight Major Meaziet was killed; is uncertain whe- 
ther all the prisoners had aruH, only that Dovehill 
had one or two pistols, lie did not see Dovehill 
give a pistol to Gillespie, but, after the Major wah 
killed, saw Gillespie deliver a pistol to Dovehill, siy- 
ing, ' there it your pistol.* Dovehill and young Miln- 
bourne, a former witness, stood at the garden dour, 
while the deponent going forward with i he two olhcr 
prisoners, Gillespie and Stevenson, came up with the 
Major, and one of them said to the deponent, * Bail- 
^ lie, here is a man.' I'he man called out, * What 

* 18 the matter, Sirf to which the witness answered, 
there was a man stain in Glasgow; that the shyer 
was supposed to be skulking hereabout, • and if you 
' be tlie man, God Almighty forgive you.* The 
person replied, * it is none of your business.' One 
of the prisoners then called out, ' Dovehill, here is 

* the man.* The Major cried with an oaih, * What 

* have the rascals ado with me;' immediately drew 
his sword, and advanced upon them in great rjge; 
the deponent and the prisoners retreated; he then 
heard a shot, but knows not whether it came from 
Gillespie or Stevenson. When he returned, he saw 
the Major lying on his back dead, and his sword in 
his band, lying aaoss bis breast. 

Captain Jarvais, of Lord Lindesay's regiment, .1 
vitness adduced for the prisoners, was present at the 
conference between the Provost ot Gl^gow and Ma- 
jor Meczies. Hi licard the Major call the Tuwa* 
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1094 dcrk * a fool,' and the clerk answered him, ' he W'as 
* but an ass.' Upon this the Major struck the cicrt 
over the head u-ith his cine, and the dcrk return- 
ed a very severe btow with his Bsl. The company 
separated them, and the Major drew his sword, 
made a tlirust at the clerk, who immediately cried 
out he was wounded, and dapped his hand on the 
wound; and, as he was going to another room, the 
deponent saw the derk fall, and lie on the floor. 
The witness went to the guard'htiusc, but found the 
Major was fled. The clerk had no arms. 

Simon Tenneni, one of the bailUes of Glasgow, 
heard the Major call ihe Town-clerk a fool, and the 
Town-clerk cill the Major an ass; saw ihe Major 
strike the former with his cane. The parlies then 
grappled, and were separated, when the deponent 
saw the gUnce of a i^word puiiited towards the derk, 
who immediately cried out, ' a surgeon,' and died 
in about seven minutes. He was told by all the com- 
pany it was the Mijor who killed the clerk; and the 
latter, at the time nf his death, hid no arms, not 
even a staff, in his hand. 

James Gemmitl, junior, merchant in Glasgow, on 
the day Mr. t^ark was kilted, suw the Major come 
out of his, the Town-derk's chamber, in halite, want- 
ing his wig, and his sword drawn; saw him wipe 
his sword with the lap of his cnar, and return it into 
its scabbard. Before tlte M.ijor could arrive at the 
guard-house, whither he was going, the deponent 
■ lieard that the clerk was wounded, and then was 
told he was dead. 

CUptain Lindesay, of Lord Lindc^ay's regiment, 
was present at the scuffle between Major Menzies and 
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the Ton-n-clerk; saw the Mijor'sarm io the attitude I69i 
of pushing with 2 sword; and, immediately after the ^'"■^ 
lounge, the cleric cried he was wounded. The for- 
mer left the room without his wig; the deponent 
took up the wig and followed, accompanying the 
Major to the Gorbals, where he took horse and fled. 

William Napier, Provost of Glasgow, was in the 
Town-clerk's chamber the day he was killed. Upon 
the notoriety of the murder and flight, he gave or- 
ders to the three prisoners to pursue and apprehend 
the Major. 

Mr. Francis Montgomery, one of the Lords of 
Privy Council, deposed, thai, on the d;iy of the mur- 
der, he was applied to by the Provost and MigKtratcs 
of Glasgow, to concur with them in securing the 
peace of the city, which was in an uproar. The de- 
ponent went to the Town-derk's chamber, whose 
dead body be found lying on the floor, and every 
body crying that Major Menzies was the murderer. 
The deponent concurred with the Magistrates, Id or- 
dering Dovchill, then in the room, to take some of 
the honest town'»-foik along with'hina, and to pur- 
sue and apprehend the murderer; upon which tht 
people disper^d peaceably. 

The jury unanimously found the indictment not 
proved, found the prisoners' defence in terms of the 
interlocutor proved; and found it nut proved that 
the Major offered to surrender himself, upon which 
the prisoners were dismissed from the bar. — They 
bad Utile regard for the Major's memory who rdsed 
50 abiurd 2 prosecution. 
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George Ooimihtgy Writer m Etlinhurgit,for tlte Mur* 
tier qf Patrick Fakonart Soldier in Lord Linde- 
say's RegimaU. v 



695 X HE mdictmcnt set fortli, that the prisoner, being 
"''^^ upon the street of Portsburgb, a suburb of Edin- 
burgh, on the 5th of the preceding month of Sep- 
tember, between nine and ten at night, the deceased 
Patrick Faiconar, and other two soldiers of Lord 
Lindea^y's regiment, walked peaceably by him in 
the way to their quarters^ when the prisoner gave 
the soldiers opprobrious language, and, without any 
just provocation, drew his sword, with which he 
maliciously run the deceased through the body, of 
which he died within twenty-four hours, ^ 

The parties were pretty mud) agreed as to the 
fiacts which gave rise to this prosecution: That the 
prisoner, entertaiaing a notion that the soldiers had 
made a rude answer to his companioDS, who in- 
quired of them what o'clock it was, gave the sol- 
diers abusive language, upon which they went up 
to him, and aittacked him with their drawn bayo- 
nets:* that the prisoner received them with a drawn 
sword, and, after some skirmishbg, killed the de- 
ceased. 

Defences were made by the prisoner's counsel, 
and answers by the public prosecutor; but as, in a 



* Rcc. of JasL lltJi, 18tb, SOtb, Sltt NoTcmber, 1695. 
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subsequent trial,! I shall have occasion to treat as 169S 
fiilly as the nature of this work will admit, of the ^"'^'^ 
distinction between murder and tDAnsUughter by the 
law of Scotiantl, of culpable and catual homicide, of 
killing upon provocation, or in self-defence, 1 shall 
here state only the heads of the defences, and an- 
swers that were made in the course of this trial. — 
It wasalledged for tlie prisoner, Itno, That he enter- 
tained no malice prepense agaiost t^e deceased; and 
that this was but an accidental rencounter; 2</o, That 
he killed the deceased in self-defence; Stio, Whereas, 
it was argued, that, when the deceased, and hisf^ 
k>w sokliers advanced upon the prisoner with drawn 
bayonets, he should nut have received them with a 
drawn sword, but should hare endeavoured to ap- 
pease their fur}', or shuuU have fl-^dj it was answer- 
ed, that arguineDt and entreaty were very unequal 
weapons to contend with pointed steel; and that there 
^as no obligation on the prisoner to fly. It was re- 
plied by bis Majesty's Advocate, that there was no 
neces^ty for charging the murder to have been pre- 
meditated; for manslaugliter, in the eye of the law, 
did in itself imply guile and malice, unless the con- 
trary was proved, "ido. That the plea of self-defence 
vas only competent to him who sustained a wanton 
attack, not to one who, by |;»rovoking language, had 
drawn the attack upon himself: that the prisoner 
was the cause of the quarrel, had given rise to the 
injury, and was thereby debarred from pleading self- 
defence against an assault instigated by his own inso- 
lence. 



• TiUl of CarDcgic of Finharen, for the mrnlrr of the Za.'l 
dfStnuhmorf. 
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THE PROOF. 

JamesPorlt'OU'!, apothecary in Edinburgli, deposed,- 
that, in the beginning of September list, be was one 
evening in the street of Portsburgh," between nine 
and ten o'ctock, in cnmpany with three other per- 
sons, of whom the prtsnner wis one. The prisoner' 
went to a house to call for liis cloak, and the de> 
ceased, with two other soldier:), came up with the 
deponent and his companions, who asked at theni] 
* what o'clock it was?' He cannot be positive what' 
answer they made; but the prisoner, who was a 
little way behind them, called the soldiers sons of 
whores and sons of bitches. The soldiers asked what 
he said, and he repeated the words, calling, at the'' 
same time, to his companions to beat the soldiers*' 
The soldiers then drew their bayonets, passed by ihc 
deponent and his companion):, and went up to the' 
prisoner, who advanced to them, and, when he was' 
within sword's length of them, drew it, and, within' 
a cjuarter of an hour, the deponent heard one cry. 
Murder! That same evening he called at the pri'ioni 
er's lodging, whom he found in deop concern, de- 
claring he had given the soldier a stab, and he was 
afraid it would prove mortal: at the same time he 
drew his sword, and spit upon it, endeavouring to 
wipe the blood olV tt. The prisoner came next morn- 
ing to rhc deponent's chamber, told him he had been 
at Lauriston, and there was very-bad news; the sol- 
dier was dead. 

John Hall, writer in Edinburgh, was rcturring 
from the country one evening in the beginning of 
September, wiili the prisoner and other two cdjil; 
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rides. When iliey came nigh the West Port, the 169S 
prisoner went to a house for hii cloak. In the meau ^""^ 
time three soldiers came up with the deponent and 
his companions. He cannot be sure wtut answer 
the soldiers made, when asked what o'clock it was; 
but the prisoner called out to tbenii ^ Ye sons of 

• whores, what answer i> that to give to gentlcmenr* 
On this the soldiers draw their bayonets, passed ihc 
witness, and went up to the prisoner. In a little 
he heard the dashing and saw the glancing ckT awordi; 
upon which he went up to the combatants, and re> 
lievcd the prisoner of one of the soldiers with whom 
he was engaged; and, very «oon after, he l.eard one 
cry Murder! He then went olt; and, iu hi^i way, he 
called at the house of one Widow I-indesay, who told 
him that the prisoner had been there with hi3 ^word 
drawn, and had left word, that he had gore home, 
vrhithcr the wiCneu followed him. He found him 
utting pensive and exceeding sorrowlul, nxpresiing 
tus fears that the soldier had got a mortal wound, 
'J'he deponent taw blood on his sword, vent with 
him next diiy to Laurie^ton, and, when they heard 
tim the soldier was dead, the pritoner clapped bin 
hand on his thigh, and wat greatly agitated. 

Two surgeons awore, that, upon being called to 
the deceased, they found liim run through the body 
with a smal) sword; that the wound was mortal, and 
he died of it next day. 

The jury returned tliis verdict: * They, all in on9 

* voice, lind proven, that some words falling out 
4 between George Cuiiiming, the pa/niti'', And three 
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1C95 * soldiers, in the West Port, in the month of Sep- 
*"''"^ * tcmbcr last, ilie so!dia-s drew ttteir batfonets^ and 

* advanced to the said George y who, •wlten the soldier i 

* aiTf xi-it/iin Hie length o/' lits sword, dixw Uic samCf 

* andj dr/ending fii?ttsclf', Patrick Fakonart one trf 

* the three soldters, teas killed; whereby the assize finds 

* the pannel guihy of manslaughter.' The Court 
sentenced THE PRISONER TO BE H.\NGED, 
AND HIS PERSONAL ESTATE TO BE FOR- 
FEITED. 



To condemn an innocent man to death, by the 
^sentence, and forms of law, has ever been looked ' 
upon as one of the greatest moral evils. From the 
genera! aversion of mankind to inflict undeservedly 
the pain, and, what is infinitely worse, the ignominy 
' of a public death, I hope it is a case which has rarely 
happened, except through the bloody ministers of 
clerical superstition, and imperial power; the last of 
which makes a sport of Me and liberty, while the 
first claims a still wider dominion, over life, liberty, 
nnd understanding; over liberty not only of actiotiy 
but of thought. 

To maintain that there is no diflcrence, in the de- 
gree of moral turpitude, between a deliberate mur- 
' der, and a rencounter originating from sudden pro-^ 
vocilion and terminating in death, is to contradict 
the perceptions of the understanding, and the feel- 
ings of the heart: and it ilocs not appear that, in this 
article, the old law of Scotland was repugnant to our 
judgement or our feelings. 'The absurd proposition, 
that there is no di^^iinction between murder and man- 
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slaughter, between deliberate assasanation and kill- 169* 
ing of a suddenty, appears to be of no older date ^"""^ 
thun the Ke^toratioD. At that period our courts of 
law becimc highly tyrannicalj and those who pos- 
sessed a criminal jurisdiction displayed what, indeed, 
was no novelty in thia country, a Very sanguinary 
spirit. A celebrated lawyer*, who scrupled not to 
sacrifice abilities and ptiuciplc at the slirine of des- 
potism, has left a specimen of his attempt entirely to 
set aMde trial by jury.f The mode of proceedings in 
our criminal courts, in the tyrannical and turbulent 
reign of Charles II. by the address of the King's 
counsel* underwent a material innovation. In our 
record* previous to this xra, juries are found to have 
returned a general verdict of guilty, or not guilty; 
the words of stile were, * Sylit culpaiitc and convict,* 
or, * clcait and acquit,' But, after the Restoration, 
prosecutions became so frequent against rebels, cove- 
panterii, and attendants upon conventicles, that it 
was matter of difUculcy to get a jury to find a verdict 
against a state criminal, particularly an attendant 
upon conventicles. His Majesty's Advocate, toe\'ade 
this reluctance, fell upon a device which almost to* 
tally annihilated the powers and purposes of a |ury.. 
It was, to introduce a doctrine, that, in no case v^U', 
ever, the jury had a right to exercise tbeir judgcr 
mcnt upon any point, except the evidence relating 
to the difierent facts charged in tlic iudictuieut: that, 
}o every ease, ihc)' were to decide merely upon thp 
fact; and that it was the provipce of the judges tQ. 

• Sir George Mackcnvic, Ainot't Hitl. of Kdin. g. I to, 
I MMkeuzie'** C^iiuinalf, tit. At'i%ri< 
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■ 1695 detcrmintf the import of tlieir verdict, in the scale of 
guilt, from a capital criinc dou'n to pure innocence: 
lliat, therefore, it was the business of the jury not 
10 Uadgtntftj or not ituHhf^ hux proj'cd or not provalf 
■and to apply such findings to the different charges, 
trifling or iinportatit, exhibited in the indictment. 

The lawyers for the Crown devised another expe-J 
dient which degraded jurymen from tlie palladim 
of liberty, to a senseless instrument of tyranny; aH^ 
expedient which vested the power of convicting in 
the judges, when the jury doubted not only of the 
ciiminaUly of Ike fact, but even of xhefrct itscff. For 
this purpose they drew op their indrctments ■very cir- 
cumstantiatly, T\ot only stjting tlie crime, but also 
the minute facts, trifling or iinportant» from which 
they infeired the prisoner's guiltj and, upon these 
indictment?, the Court used to pronounce an inter- 
iocutor, finding cither the crime in general, or the 
ftcts and circumstances specially libelled, relevant to 
infer the pains of law. When it was suspected that 
4» jur)' would scruple to find a crime in general prov- 
ed, they were required to return a spcdai xxfdkK 
■Accordingly, ihcy were often weak enough to return 
a verdict finding proved a long clinin of circumstances 
specified in the indictment, h-aving it entirely in the 
tnrcast of the judges to determine whether these cir- 
cumstances did establish the fact libelled. 
■ Thus, in the trial of Robert Carmichacl, school. 
Snaster, for the murder of one of his scholars, a son 
of Douglas of Domock, it was proved that the boy 
was in perfect health at two in the rdiernoon, when 
he went to school, and that before three he was car- 
licd out oi it dead, it was found by the jury that 



the pinsoner did tlii'cc times success! vi-ty make the IGW 
deceased be held up, and scversly lashed him on the '^"'^ 
back and hips, * and in rage and ftjry, did drag him 
< from his desk, and did beat him with hb hand upon 

* the head and back, with heavy and sore rtTokes, 

* and after he was out of his hands he immediately 

* died.' lliar, after the hoy's death, tlw side of hts 
head was swelled, and there were livid marks on it; 
ind the mark of many stripes bo hia legs and thighs. 
Although these circumstances, as well as a lattlinj^ 
ncnse in his breast upon the third beating, and a good 
quantity of Wood being found under his body after 
death, (which had issued from the stripes on his 
back,) afford complete conviction* that he died of the 
beating; yet the lenity of the Court in this instance 
seemed to increa<;e with the barbarity of the criminal, 
for they only sentenced him — to rrcerce set^n stripes^ 
and to be banished Scotland Jbr iifi.j 

It is obvious, that, from the moment these ini- 
quitous doctrines were acquiesced in, tht paliadhan 
^liberty was gone. Facts might be charged, of 
which the guilt, or degree of guilt, depended sole- 
ly upon the intention whicli directed them. A fact 
might be indisputable; yet the intention of the ac- 
cused might be justifiable, or at least might not 
amount to the degree of crimioality charged in the 
indictment} yet by this doctrine the jury would be 
mere cyj^rs, the Court alone would decide. Facta 
of the most criminal nature, circumstlanct:) tri&ing 
or indifterent, might be blended ifl one indictment; 



• Tie liody of tbc iloce;ucd vu aot c^eonL 
t RccDnUofJLUtieiiry, Jasuarj IS'Ji, IQlb, I9t\ i700t 
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1695 and, in such case, a special verdict would leave the 
prisoner at the mercy of the Court, which it is the 
grand purpose of the trial by jury to prevent. I have 
discovered an intitance of the Court's actually taklnj; 
advantage of a circumstance of this sort. In the tnal 
of Captain Douglas, and ttco other men, for coai- 
mitiing a rape on Christian Davidson,* the jury found 

* the violent ravishing Christian Davidson, or lieing 

* art and part thereof, not proven' But found, that, 
on the night libelled. Captain Douglas left, for three 
quarters of an hour, a company with which he was 
drinking; and that, on hb return, he told thf com. 
pany, when challenged for his absence, ut vi^nem 
d^flm-asselt and shewed his knee dirtied with mud. 
The Court fined him in 30O merks. There is an- 
other case in which the jury made an absolute sur* 
render of their privileges. In the trial of Marion 
Lawson for duld-murder, they found the prisoner 
not guiltt/^ in respect nfno probation ;^ but, in re-pcct 
of the presumptions^ re^nit die prisoner to the cotisider- 
aticn (^the Court. The CouR sentenced her to be 
wjiipped and banished. 

In this case of Gumming, there were no circum- 
stances to entitle the Court to pronounce upon the 
prisoner the poena ordinaria^ the ordinary penalty of 
murder. The verdict of the jury set forth, that some 
words fell out between the prisoner and the soldiers; 
but did not find who gave rise to the verbal injury^ 
But, supposing the opprobrious expressions used by 
the prisoner to have proceeded from mere wanton^ 



• Rcecnis cf Jaitlciarr. 8(b, SSd. ?3<I Feb. 1697. 
t Ibid, li^ Aug. ((i6^ 
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tiess, I apprehend it did not entitle three men, with 1695 
dravra swords or bayonets, to assault one. And it ^^""^ 
cannot be maintained, without the height of absurd- 
ity, that this one, even after having used insolent 
langu^, was to stand tamely and have hi« throat 
cat for his impertinence, llie JU17 found that the 
prisoner, in defending himself, killed the deceased: 
the Court condemned the prisoner; therefore, Uie 
Cowl condemned a man to be hanged Jbr defending 
himself. The same judges* who sat on this trial pro- 
nounced the dreadful doom on the youth, who aton- 
ed with his blood, for entertaining, on religious 
matters, opinions dissonant from those of the times. 
How juries came to recover tbeir dignity and iAv 
portmce, will be seen in the subsequent trial of Car- 
negie of Finhaven. 



James Carnegie qf Finhaven^or the Murder qfC/iarki 
Earl qf Strailtmore.i 

Counict for iht Prosecutor*, CoiuueL for the I^boner^ 
Dun. Fot bet of Cut Wen, Etq. . ^ Robert Duodif of Anus. 
hii Majeny'G Advocate, Stc. ion, £sq. &c. lee. 

. J. HE prisontr was prosecuted at the instance of 1738 
Susanna Countess of. Stratbmore> rdict ot the de- ^"^^ 



* With the otcrption of Junes Fzlconer, Lanl Phetdo, who 
Bt not on iLc trial e£ AilMohmd. $ee infra blxsphaaj, Aiken- 
bead. 

t Records oT Juiiiciirr, lOth July. lit. ?d, 3d Auguit, I7SS. 
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17SS ceased, of the Honourable Junci Lyon, bis brother* 
'■'^^ and nearest lawful heir, and of his Majesty's Advo- 
cate, for the murder of the Earl of Strathmorc. It 
J was charged agaiojtthe prisoner in tbe indictment,* 
that, having a causeless ill-will at the deceased £ari 
of Strathuiore, and conceiving deadly malice against 
him, he, on the 9th day of May preceding, between 
the houn of eight and nine at night, without tbe 
least provocation then given by the Earl, did assault 
him wiib a drawn sword, and feloniously murdef 
him, by giving him a thrust nith the sword into the 
belly, and through the inteetiues, till it came out ai 
his back, whereof he died on the Saturday after> or, 
at least, that he was guilty art and part of murder, 
or manslaughter, or one or other of them- 

Long, learned, and ingenious pleadings, were 
made on the conclusion of the indictment; the coun- 
sel for the pursuers maintaining, that it inferred the 
puns of death; and those for the prisoner contend- 
ing, that it inferred but an arbitrary punishment. 
The Court appointed informations in writing to be 
lodged on both sides. 

Suhstance ofOte Pursuer'a Itifurmation. 

Tlic information for the pursuer rebtes to the de- 
fences stated, viva voce, for the prisoner, and its pur- 
pose is to obviate them. It is there contended, Uut, 
by the Mosaic law, * whoso &heddeth man's blood, 



• Tliij case it publiilicd at large in ihe State Trialf. vol. IX. 
p. W. Il occupies 35 p»gts folio. It il alio published srpirate- 
]j' in 131 paj^ei octuvo. 
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-man shall his blood be shed:* that the benefit of 1728 
the cities of refuge was only granted where the kill- '"^'^ 
ing was merely accidental, since it was declared, that 
' he who smites with a throwing stone, or witli a- 

* hand-weapon of woOd wherewith a person uuy die, 

* and he dies, the murderer is surety to be put to 
' death:' although the argument is conclusive, that 
wherever, by the law of Moses, capital puiiishmetits 
are allowed, such pumshments are lawful; it Is not 
equally clear, that in those cues where the powers 
of the law arc suspended by the^'us asi/li^ aflordcd 
in the cities of refuge, which was cstablislied by po* 
sitive precept, that, in similar cases, in countries 
where no such privilege is allowed, no such precept 
established, the punishment should not be capital. 

That, by llie civil law, slaughter, in an affray, was 
punishable by death, from which neither passion nor 
provocation exempted, which is clear from it being ' 
stated to the Emperor, whether a husbsiid, who, 
urged by the vehemence of his grief, should kilt his 
wife caught in adultery, be punishable as a murderer, 
a case wltlch could not have needed a reference, it' 
passion and provocation had mitigated the punbh* 
inent. 

There next follows an elaborate and very lante ar- 
gument, to prove, that, by the old statute law of 
Scothnd, little distinction was made between pre 
tncditatcd murder^ culpable homicide* and maiiilaugft' 



• I embrace with pm rati^aeiioii llii» oppoi-liinilj- to motion, 
tliat iIiL' Court cf Jur.tici^ry Iw trnw jiokmnly iv|iii dieted (iiis ad- 
tiird and miquitoui tJocirinr. In ilttr libel ai ihe instance of .10*111 
ind William Sini'Jrt!, sgii/ut Lieutenant Ceoc^e Scorcy, fur 
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1728 ft'y. It 13 argued, tliat by the practice of our crifliiiial 
^"^■^ Courts, still less distinction is made between these 
degrees of guilt. Indeed, that, to make any distinc- 
tion at all, is directly repugnant to act 2'2d Charles 
II. A. D. 16CI, and to the uniform decisions of the 
f-Courl of Jufitlciary from that period tti the present. 
I And a variety of criminal cases in support of this 
I'tloctrine are adduced, which cun6rm it in a wide 1a- 
rti'.ude of absurdity and cruelty. From all these, the 
[following conclusion is drawn: 'That neither the 
[-* drunkenness of the panr.el, (/. e. prisoner) nor pro- 
r* vocation given him, nur the suddenty upi>n which 

* the fact was committed, canaflbrd a defence to the 

* pjniiel to e,\Culpatc the slaughter, or lessen the or- 

* dinary punishment.' 
That ilie only defence urged for the prisoner which 

ivas at all plausible, was, that intending to kill one 
[i]nan> he had killed another; instead of Lynn of 
Bridgeton, against whom the blow was directed, 
he had killed the Earl cfSttathmore. On this branch 
of the argument, the infnrmaiinn justly concluded^ 
On the authority rf the civil law, and of tomniun 
sense, that, if tliu intention be murder, it makes not 
the least difference that another person than he at 
whom it was directed shall receive the mnrial blow. 



ihe raiirder of William Slew;irt, !.i>r(;eon In Paisley, Use jury, 
covform to t!ie recommfinlntion of ihr Couri. tttiiined tlfc follow- 
inj verdict: ' All in one voice firJ ihc p-imiel, Ccorgc Stntcy, 
*'ilot giiillij of the muiiler libelled) but, at tlie tarne lirne, find him 
* guiUy (ifculpnIAt AtHJt/t/i/c'— Tlie Comt icatfiiced the pri»oncr, 
£torey, ro p;iy lOOOmciU li mt^ihemail, i. e, tolatium, J.iidj- 
gc^ lo ihi; private prOFccuior. ;nd to uudvrgo eight moallu. int- 
fritMimrnt..— Rrcvds cf Jiuticiary, Jnanry Slib, iSdi, 'J9tb 



MlfRDER. 

It is next contended, that, by tlic law of England, 1728 
killing of a suddenly, in many cases, is deemed mur- '"""^ 
der; that, in suJi cases, malice prepense is of;cn 
presumed; and that the fjtcts, as stAted by the pri< 
soner, would be suflicient warrant far a verdict of 
murder by the law and practice of England. 



Sii^l::iicc ijflhe J/iJbniiathnJbr the Prisoner. 

It sets out with the decl.iraiion made by the pri- 
soner at the bar, wIr'D asked by die Lord.i if guiftjf 
or nut? in these wurds: ' My Lords, — I find myself 

* accused by this indictment of maliciously niurdcr- 

* ing the Earl of Strathmore; but, as to any iU-will, 

* malice, or design to hurt the Eail, God is my wit- 

* ncss I had none: on the contrary, I had all the due 

* regard, respect, and kindness, for \iu Lordship, that 

* I ever had for any man. I had the misfortune thnt 
' day to be mortally drunk, for which I hot; Ood*9 
» pardonj so that, as [ must answer at God's great 
' tribunal, 1 do not remember what happened after 

* I got the affront your Lordships will hear of from 
' my lawyers. One thing I am sure of, if it shall 

* appear (hat I was the unlucky person who wound- 

* ed the Karl, I protest before God, 1 would much 

* rather that a sword had b&en sheathed in my own 
« bowels. And, further, I dc:,l:u'e, that 1 do not so 

* much as remember that I saw the Eirl after I can*e 

* out of the kennfl, and even not so much as the 

* drawing of my sword; and, therefore, 1 cannot ac- 

* knowledge the libel as it is libelled.' 

'Ihc facts are then stated which gave rise to this 
trial, \iz. thar» on Thursday th2 9:h of SLiy, the 
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1728 Earl of Sinthmore, the prisoner, ant! others, dtncd 
^^^^ at tlie house of a j;enilemaii, whose daughter's fune- 
ral they had been invited to witness, and drank 
pretty freely: that, after the funeral, they went to 
a tavern in Forfar, where they again drank plenti- 
fully, and the prisoner was much overtaken with li- 
quor, and Mr. Lyon of Bridgeton treated the pri- 
soner with insulting arid impertinent language: that 
the Earl of Scrathniore went to visit the Lady Auch- 
terhouEe, a sister of the prisoner's, who accompanied 
liis I-ordsfiip. Bridgeton followed them, renewed 
his impertinent language, prescribed to the prisoner 
how he should dispone of his daughters in marriage, 
and settle his estate, having no sons; upbraided him 
with being in debt; insulted the Lady in whose house 
they were, griping her aim rudely, so that Lord 
Strathmorc thought proper to break ofT the visit. 
The prisoner and Bridgeton followed the Earl, and, 
when they came to the street, some words passed; 
and Bridgeton, speaking tif the prisoner, said, ' God 

• tlaimi him,' then took him by the breast, and push- 
ed him over head and cars Into a dirty kennel two 
feet deep, where, in his drunken condiiion, he might 
have been sutlbcated, had not a servant of the Karl's 
helped him out, which servant exprcs.sed, at the 
satne time, his indignation at Bridgeton la these 
words, ' &>, though you he a gentlcTiwn, you are lau 

• mil:' that Bridgeton walked off, turned about to 
the prisoner, and folding his armu across his breast, 
laughed him to scorn. The prisoner then, being re- 
covered out of the kennel, drew his sword, and with 
a staggering pace advanced to Bridgeton, and made 
a push ac him, wlicn the Earl haatUy turning about. 




MURDER. 

and pushing Bitdgcton aside, received the fatal 172ft- 
ttound. ^""^^ 

From this state of focts, the counsel for the pri- 
soner proposed this defence* Into, That killing it 
not murder, unless forethought malice against the 
person killed be either proved or presumed: that 
neither of these was ihc present case, for no antece- 
dent malice was charged against the prisoner in the 
indtctnient, so could not be proved^ and the circum- 
stances of the fact excluded malice from being pre^ 
Slimed; for it was charged (hat the push was aimed 
at Bridgcton, not at the deceased; consequently no 
malice could be presumed to be entertained by the 
prisoner, towards a person against whom the blow 
v/as not directed. 'Jdo, That the prisoner could not 
be more guilty in killing the Earl of Sirathmore, by 
the tlirust directed at Bridgeton, than in kiUing 
firidgeton himself; yet such was the provocation 
given by him to the prisoner, that had Bridgeton 
been killled, ' it would have been consirucled only 
* as casual or culpable homicide.' 

It was then contended for the prisoner, that kill- 
ing in such circumstances was not capital by the di- 
vine law. The divine law was branched into two 
parts, the law of nature, and the law of Moses. By 
the law of nature, it was argued, every action mu»t 
be consttued according to the intention of the actor; 
and titat the deed of a man, if not proceeding from 
his will, was not different in point of merit or de.^ 
merit, from tlic act of an irrational creature, or froni 
an effect produced by inanimate matter: that the 
piisoncr obviously had no intention to kill the Earl 
of Strathmore, consequently he could haye no cirim- 
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17*8 jnality In having cccasioncd liis death. According 
^^^^ to the Mosaic law, it was contended, in a very pro- 
lix argument, that it was iiiiinaterial whether the 
mode of exempting from punishment be in form of 
absolving from trial, or of flying into a city of re- 
fuge, or other sanctuary; and that, by the law of 
Moses, the beneht of a city of rtfuge was hardly nc- ■ 
ccssary in such a case as the prisoner's. By this law, 
ihe cities of refuge were appointed as an asylum toi 
such as had killed a man without malice prepense, 
tjF, in the language of scripture, without luting him 
in time past, i. e. a hatred of three days standing. 
But that the act of killing one, when the purpose was 
to kill another, was a case not stated in holy writ. 

Upon the ckii or common law, various positions 
were maintained; \im. That culpable homicide wag 
not capitally punished; 2dii, That homicide commit- 
ted upon such high provocation as was here given 
by Bridgeton to the prisoner, would, by that cele- 
brated system, have been deemed only culpable ho- 
micide; SA'o, That the prisoner's intention to kill 
not being pointed at the Earl of Strathmore, but the 
a&aauli, of whatever nature, being directed against 
another, the deaili of the Earl occasioned by such 
assault could amount only to casual, or at most cul- 
pable homicide. 

The counsel for the prisoner then successfully 
maintains, that, by the old statute law of Scotland, 
2nd particularly by James 1. Parliament 3d, act jl, 
distinction is made between premeditated murder 
and killing of a suddcnty upun provocatjcm, in the 
latter of which cases, the benefit of the sanctuary, 
^^■hich the church had obviously foutidcd upon tho 
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asylum of the cities of refug?, was allowed to the '728 
manslayer. And if, with the abolition of Popery, '"^'^ 
the privilege of the sanctuary was also abrogated, that 
xo alter thereby, and to aggravate the civil punish* 
ment of crimes, must either have proceeded from 
an omission of the legl3lature> or the over great zeal 
of the times. 

An ingenious but more doubtful argument follows 
to show, that, by the act Charles 11. Parliament 1> 
c. 22. * for removing of all question and doubt that 
' may hereafter arise in criminal pursuits for slaugh- 

* tcr,' the castuil homicide which was thereby declar- 
ed to be exempted from capital punishment, did truly 
imply slaughter not merely accidental, but that which 
was in some degree culpable. It must indeed be con- 
fessed, that, considering the infinite importance of 
this statute to our lives and safeties, it is expressed 
in a scandalous degree of inaccuracy, obscurity, or 
absurdity^ and that, with the rest of our penal laws, 
it requires a revisal and explanation. 

The infcrmation next endeavours to obviate the 
cases in point adduced by the pursuer, to prove that 
no distinction was made by the Court between mur- 
der and mansUughttr: and states on the other hand 
certain decisions to show, that a capital punishment 
was not applied in some cases which were ' neilher 

* mo'clif carnal nor in silfde/c/ice.' 

Vinally, it maintained on behalf of the prisoner, 
' th.1t manslaughter is in effect not punishable at all 
' in England/ and tin: culpable homicide only in- 
ferred an arbitrary piini:.hment. 

• The Lords pronoimced the follo-xing judgement:— 
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1728 * Find, Thit the pannci having, Ay premcditaiion and 
*Jbrethought Jelonj/^ with a sword or mSer mortal 

* weapon, wounded the deceased Charles Earl of 

* Strathmore, of which wound, he the said Earl soon 

* thereafter died; or, that he the pannel was art and 

* part thereof, relevant to infei the pains of lawj but 

* allow the pannel to prove all facts and circumstances 

* he can, for taking off the aggravating circanistances 

* of forethought and premeditation: also find, that 

* the pannel, time and place foresaid, having, xcitk a 
' Sivord or otlicr n.'eapQn, wounded the said Earl, of 

* v.'hich isMund his LordsJdp soon dicd^ or iJiat the 

* panml mis art and part thereof, scparaiim rdcvant 

* to iJifer tlie pains cij'law; and repel the defences pro- 

* posed Jor the pamicl; and remit him and tiie indict- 

* vient, asjbuitd relevant, to the knowledge of an as< 

* size.' 



THE PROOF. 

John Ferrier* deposed, that, at the time and placfl 
libelled, he heard Bridgeton ask the prisoner if he" 
would give his daughter to Lord Rosehill? to which 
he answered, No. Bridgeton then asked hint i£ 
be would drink a bottle of wine, and drink the 



* The first witness wIm> wbs enamined in tliis cause, was Ro- 
bert H«pbum, iinitli in Foifar. So little icgard did the Court 
pay (0 the rnlu of Uw in reccivingof evidence, so much d\i i\kj 
leem bent ag^iintt the prisoner, thai they aJmillcd iljig man a 
witness, allliough it was objected to him, aiiJ the objiiction clcarlj 
proved in Court, that, since htt citation to be a w!cne&fi he vxiA 
• That he thanked Cod he notu had nii opporltivitu lo hattg htm (thf 
*jiiuaiier^ and woutd do it if he could' 
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Kind's Iiealtli? and upon the prisonei's refusing, li2s 
Bridgeton took hold of him by the breast, and v'lo- """^ 
lenily pushed him into the kennel, saying, * Go and 

• be damned, and your King Gsorge whom you love j 

* so wtll.' The kennel was deep and dirty, the pri- I 
soner was immersed into it, but not entirely covered; ^ 
his face, however, when he came out of it, was al- 
most ai black as his coat. He was helped out of the 
gutter by a servant of Lord Strathniorc's. When- _ 
ever he got upon the street, he drew his sword and I 
run towards Bridgeton, who, upon seeing this, laid I 
hold of Lord Strathmore*a sword and endeavoured 

to pull it out. Lord Strathmore then turning abuut, ^ 
pushed off Bridgeton, at whom in the mean rime the " 
prisoner made a thrust with his sword; Lord Strath- 
more at that instant was pushing Bridgeton aside and J 
advancing to the prisoner, and the prisoner stagger- I 
ing forward, followed the thrust upon Lord Strath- I 
more; then the company became so intermixed, that I 
the deponent did not see where the thrust landed. 
Soon after he saw Mr. Thomas Lyon, his Lordship's ■ 
brother, with his sword beat the prisoner's sword 1 
out of his hand, who run off staggering towards the 
Lady Auchterbuuse'a lodging, and had almost fallen 
before he got in at the gate, and about the same time 
the deponent saw the Earl fait down upon the street, 
and afterwards carried oft ■ 
William Douglass saw the prisoner falling back. I 
wards into a kennel, while nobody was near him but I 
Bridgeton. When he got out of it, he drew his I 
sword and approached to the groupe, of which Lord ■ 
Strathmore and Bridgeton were part. At this time I 
Biidgcton w*as standing between the Earl and tibe 1 

Dd ■ 
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1T2S prisoner, * but aU of a sudden and a clip> the iCarl 
•^■"^ ' came to be interposed between Bridgeton and the 

* pannel;' and at this time the prisoner was within 
sword's length of the place where Bridgeton bad been 
standing. The deponent saw the prisoner make a 
thrust with his sword, and the Earl was then stand- 
ing next the prisoner with his face towards him. 
His Lordship received a wound in his belly, ai\d when 
lie was carried into a house and dressed, the depon- 
ent heard him say, that, after the sword entered bis 
belly, the prisoner gave it a second thrust. 

James Barrie, servant to the prisoner, saw his 
master and Bridgeton conversing together, but did 
not well hear what his master said. Bridgeton look- 
ed and spoke angrily, and with both his hands push- 
ed his master into the gutter, who fell upon his back, 
and was covered near over the belly. The deponent 
instantly quitted his horses and ran to his master's 
reliefi but a servant of LordStrathmore's helped hiiu 
out before he came up. The prisoner then drew his 
sword, and with his face all bespattered with dirt, 
and the mire running out at the top of his boots, 
went pretty fast forward, staggering and saying, 

* this cannot be suffered.' On coming up to the 
company, he made a push at Bridgeton, who ere 
tliis had attempted to draw Lord Strathmore's sword; 
and, ' when his master made the push, he seemed as 

* if he had been falling, and saw him close upon 

* Lord Strathmore.' But his Lordship had put 
Bridgeton aside, and advanced half a step towards 
the prisoner, and, after this, they were so inter- 
mingled in a crowd that the deponent did not see 
what paFiedj only he saw his Qtastcr'i sword struck 
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out of his hand by another swore!, who thereupon 172S 
withdrew to his sister's lodging. Deposed, that his '"'"^^ 
master was very drunk: that, about a month before, 
he heard the Earl invite the prisoner to his house, 
and the invitation was accepted; and, about eight 
days before this unlucky acciilent, the prisoner bid 
the deponent desire the tailor to get his clothes ready, 
for he intended to wait upnn his Lordship at Glam- 
miss, as soon 2s he had got his chaise home. 

Margaret Carnegie, a witness cited for the prison- 
er, whose sister she was, deposed, that, on the af- 
ternoon of the day libelled. Lord Strathmore, Bridge- 
ton, and the prisoner, paid her a visit. She observ- 
ed DO sort of dilTerence between his Lordship and 
tbe prisoner; on the contrary, the latter, and the rest 
of the company, drank Lady Strathniorc's health 
tmce, and the prisoner tossed up his glass. Deposed, 
that Bridgeton was very rude to the prisoner, seized 
the deponent by the wrist, • squeezed it hard, and 
' said it would be no diiEculty to break it.* At the 
same time he took the prisoner by the arm, struck, 
his hand down to the table, and said, ' Will ) e not 
^ agree to give one of your daughters to Rosehill'J* 
and shook his hand over him. 

Three witnesses swore, that, about two years ago, 
there had been some misunderstanding between ilic 
deceased Karl and the prisoner; but that they never 
heard him express a grudge or resentment against 
his Lordsltip. And a variety of witnesses deposed, 
that, on several recent occasions, they had heard the 
prisoner express great respect for tlie Eail; Lad seen 



* I/Mil RotehtU, eldeu ion to tlio Zn\ &/ Nortbcik. 
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17S8 noiliing but mutual civilities passing bctwceo them; 

'""■•^ and that the prisoner was a good tempered man, no- 
wise qcarrelsome. 

David Cauty, batllie of Forfar, deposed, that, on 
tlic niglit libelled, when he visited Finhaven in pri- 
son, lie found him ' crying to a great extremity, as 

* if he had been distracted, saying, it was the great- 

* est misfortune that could happen him, and that he 
desei-ved to be hanged for wounding such a worthy 
Earl.' Deposed, that the prisoner was drunk; but 

tregrctted his misfortune as if he had been sober; and 
[that, he said, his design was against Bridgeton. 
Two physicians and two surgeons swore, that Lord 

flhmore died of the wound about forty-nine hours 
er receiving it. Two of them deposed, that his 
Lordship told ihcni he did not believe the prisoner 
intended the wound for him; yet there was one cir- 
cumstance he could not account for, viz. that, after 
the sword ' had entered his body, Finhaven pressed 
' it i'orward till their bodies were dose together.* 



The Priscjm's Cuimsel cfmii-^c their i^-tnmd. 

Tiic defence hitherto proposed for the prisoner 
was, that ihc circumstances of the case considered, 
he was not guilty of murder, but of manslaughter. 
The C^ourt over-ruled the defence; for they Ji/uiufy 
Ibat t!te prisoner iiarhig, time mid j-ioce Jbresaidt 
icoimded the said Karl, f)/'itfdch Xiowid his hordship 
died, separalivi relevant to ivjer- the pains of h',i:y mid 
repelled Uic defences proposed. Now the killing was 
indisputable; therefore, if some other mode of dc 
iaaci was not adopted, the prisoner was gone. 
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Happily for the prisoner, and happily for the coun- 1"28 
try, his counsel possessed spirit and abilities equal to ^"^^ 
the important task. Sprung of a family that 5«cnis 
to give to its descendants an hereditary title to great 
talents, lie had the twofold merit of saving his client, 
and wrenching the tights of jurymen from the grasp 
of tyranny. 

He repeated and enforced to the jury the argu- 
ments stated to the Court, to show that the exces- 
sive provocation the prisoner bad received, tlie sud- 
denty of the fact, arH the certainty of his having en- 
tertained no de-jgn to harm the Earl of Strathmore, 
rendered him excusable in luviug been the cause of 
his Lordship's death. He told them with a manljr 
cooGdence, which conscious right inspired, that they 
must not be stai'tled at tiie interlocutor of the Court. 
He unfolded the purpose and powers of a jury, which 
was simply, that no person should be subjected to 
a criminal sentence unless convicted by his peers; 
and that a jury which convicted xiithiml bciiig satisfied 
q/' llie prhvncr's guiltf were themselves guilty of 
treachery and murder. He explained how the King's 
counsel, in the reigns of the Royal Brothers, by a 
mixture of imperious dictate, and sophislical argu- 
ment, urcDchcd from weak jurymen, trembling un- 
der the rod of power, the privileges irested in them 
by the constitution: and the acrimony of bis remark 
on those tools of despotism who undermined the pri- 
vileges of assize, was in part directed at those timid 
jurymen who had afforded the repeated precedents 
which were now grounded upon, as forming a change 
in the law itself. He told them, that, by the stile uf 
verdicts which had lately acpt in, a jury by finding 
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proved, instead oi guilty ^ ornot gttiltj/, might sur- 
render into the hands of the Court, pcrliaps ako of 
the executioner, the life of a fellow-dtizen, who 
they were convinced had kilted the deceased in self- 
defence: and, in the most pathetic language, he de- 
plored the fate of Cummngy who suffered by the 
hands of the executioner for a deed which the Jury 
Jbtmd had been done in self-defence. He maintained, 
that the judges, by finding the killing at the time It- 
beBed relevant, had manifested their opinion upon' 
the point at issue, had testi6ed their resolution, to 
condemn the prisoner, unless the jury should pro- 
nounce a verdict putting it out of their power: that 
the only object for their deliberation was, whether,! 
in their own mind, the prisoner had committed mur- 1 
der, or whether his giiilt was diminished or annihi- ' 
latcd by the circumstances of the case. He insisted, ' 
that this was the aitical moment which was either 
to rivet the prerogative of the Court over the privi- 
leges of a ydvy, or to emancipate tlicm from the 
subordinaticn and insignificance into which they had 
bsen degraded by a government, which finally was' 
overturned on account of its rdteratcd attempts to I 
overthrow every species of liberty civil and religious: 
and that the liberties of their country, the blond of 
lite innocent, and their future peace of mind, dc-^ 
pended upon the degree of justice and resolution 
which they should display in the verdict they were 
about to pronounce." 



* The late LattJ Arniiton, cuunsr) for the. fiUaaci, seldcnt4 
prepiired not« for bis pleading". Thosr vihkh he made oat iri^ 
ibis nuw trc ^itxrredj ibi-y me citremcly j)ton, conutung of i 



^ 



BIURDER. 9lS 

The jury, by plurality of voices,! found the prisoner 1 728 
XOT GUILTY. ''^ 



Tames Stewart in Auchamt for Uie Murder nf Colin 
Campbell qfGlenwre* 

1 HE prisoner was natural brother to Mr. Stewart 1 7 j2 
of Ardsheil, whose estate was forfeited on account ^'^^ 
of his being engaged in the late rebellion. He was 
brought to trial before the Circuit Court of Justici- 
ary at Invcrary, upon the 2l&t of September, 17i2, 
for the murder of Colin Campbell of Glenurc, factor 
appointed by the Barons of Eschequcr upon the for- 
feited estate of Ardsheil. The murder was perpe- 
trated upon Thursday the l«h of May preceding. 

but a ftvi tcniences, containing the head* of hit argumeni. Tti« 
substance, however, of his speech to the jury in defence of the 
ptttoner, ii in lome nneaEUie eiuni in the memory of his son, ih» 
Lord FreiideiiCi who hu liouoiiicd mc with the most Useful and 
obli^g conimunicationi in the coutic of this work. 

f The jury divided twelve to tlirec. The following pcrjong 
found itol guilti/: Sir Rohcrt Dittson of Inwrtil:, ctiuiccllor of 
ihe jtiry, George Locli of Drj'ljw, Wttlter Riddel of Grantoni 
George Wairander of firuntiiidd, Thonia* Brown of Boniiing. 
ton, Jame) D^our of Pilrig, Robert Dund^St David logUi, 
David Batrd, Alexander Blnckwood, and John iitevea, merch- 
ants, and James Ker, goldsmith, Edinburgh. The tlirec who 
ditsmted, and pro^csrwl against the verdict, were, John Watton 
«f Muirhouic, George Haliborton of Fordel, clerk to the jury, 
and John Couti, merchant, Edinburgh. 
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I7SS Mr. Stewart was apprehended upon Saturday the 
^^"^^ I6th, committed prisoner to Fort-WiUiam, and kept 
there till the day of his trial in such i tgurous cunGne- 
ment, that his fi-iends,bis«ife and children, his agents, 
and counsel, were for the most part denied access to 
him. In the precognition that was taken concerning 
Gler.ure's murder, the prisoner's wife and children, 
contrary to the dictates of humanity, and rules of law, 
were repeatedly examined, upon oath, on every dr- 
cum;9tance relative to them urder alled[;ed to have 
been perpetrated by their husband and father, and 
their depositions were adduced inevidcnce against him 
■when he stood trial for his life. Archibald Duke of 
-Argjle, Lord Justice General, with the Lords Elchic* 
and Kilkerran, sat as judges: and in this case alone 
did a Lord Justice General, and a Lord Advocate, 
ever make their appearance at a circuit. 

The indictment, which is very long, was raised at 
.the instance of Mr. Grant of Prcstongrange, liis Ma- 
jesly'a Advocate, and of the widow and children of 
the deceased. Both the prisoner and Allan Brcck 
Stewart were charged in it as guilty of the murder; 
Allan Breck as the actual murderer, and the prisoner 
as being art and part, or an accomplice. The former 
not appearing, sentence of outlawry was pronounced 
against him; the trial went on against the latter.— 
The indictment endeavoured, by a very long chain of 
circumstances, to 6s down the guilt upon the pri- 
soner. It set forth his having conceived a resent- 
ment against the deceased on account of hb having, 
in quality of factor upon the forfeited cslate of Ard- 
shcil, turned the prisoner and other tenants out 
of their possessions: that the prisoner, in repeateJ 
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expressions, threatened vengeance against the dc- ita2 
ceased: that he conspired to murder him; and in- "■""^ 
siigated Allan Breck Stewart, a man of desperate 
fortune, to this bloody enterprise: that Allan Breck 
did accordingly waylay the deceased, and murder 
him in the wood of Lettermore, in the afternoon of 
Thursday the 14th of May last, by shooting him 
through the body, so th.it he died upon the spot: 
that Allan Breck immediately absconded; and that 
the prisoner applied to his friends, and procured a 
little money, which he sent to Allan Breck at a 
place appointed, to enable him to make his escape. 

The trial began by long pleadings upou the fefc- 
XHtiic^ oflfic iniiiclmcnt, i. e. whether, upon such iiu 
dictment, the prisoner could be brou^'h: to tiialfor 
life. These pleadings, on th« part of the prisoner, 
were extremely ill-judged; for the only objection 
which they urged to the procedure of the trial, 
which in the least consisted with law or common 
sense, was, that Allan Breck, Stewart, i he all edged 
actual murderer, ought be tritKl and convicted ere 
the prisoner could be tried as his accomplice. And 
the pleadings were attended with this bad conse- 
quence, that they afforded an opportunity to the 
counsel for the prosecutor to prejudge the jury, by 
dressing up a tale of guilt; by making an artificial 
arrangement of circumstances tending to criminate 
the prisoner, which, without such artful display, 
could not have impressed a conviction of his guilt 
upon simple and impartial men; so that in a country 
where the minds of men were exasperated against 
each other by political resentments, family feuds, 
and a long train of mutual injuries, ihe jury niigh: 

F. c 
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I "W naturally confound the declamations of a lawyer 

'"'*^ with the testimonies of a witness.* 

The harangues of the prosecutor's counsel were' 
indeed remarkably violent and inflammatory. A 
chieftain, who has since relincjuished the emoluments 
of the bar for the laurels of the field; who was re- 
claimed from the paths of rebellion (the error of 
his juvenile days) in the service of his country, was 
deterred by no motives of delicacy from appearing 
in this cause, and expiating his former offences a- 
gainst government by the zeal of Hs new-born af- 
feclion. After expatiating on the danger to indivi* 
duals, if the crime of assassination was to go un- 
punished, he proceeded thus: * But what, I hope, 
"* my Lord, we all hold of greater importance than 

* the lafety of individuals; the interest, the honour, 

* of this country is very nearly concerned, not to 

* suffer the most daring and bare-faced insult to be 

* offered to his Majesty's authority and government; 

* and offered at a time when vv-e, in common with Ms 

* Majesty's other subjects, are reaping the fruits of 

* his most benign reign. I say, my Lord, ourimer- 

* est, our honour, is concerned, not to suffer this, 

* withoat endeavouring to wipe off the stain from 

• The rollnwing persons sat upaii the jury; Colin Campboll 
ofCarwhin, Dou^al Mac.iougal of Gillnnah. Alexander Diin- 
catwon of Kiles, Dnnc.in Campbell of SouUihull, Huctor Mne- 
licil pf Atdmeaiiial!, J^nie^ Campbell late bulllie of Invcriiiy, 
.liiTTici CaiTiphcIl of R^'-Iicill)-, Siccici Campbell ttf Rudiilc, Colin 
Gillespie of Jiaiimwe, Ci>!in Campbell of Skipnitii, cbancHlor of 
llirjurj', D';ncan Camitboll ol Glcndaroii), Colin Ca,nipbi.'ll of 
KJirrliiic, tl,^i C;uiipl>i:11 of Duntiooii, Arcliibiild Campbell of 
DiiK and N.-i1 CKiiijibcll of DuoiiafTjiiab. 




* ilic country, to shew the King, and to shew the 1752 

* world, that this is the bloody deed of ore or two ^^"^ 

* wicked and desperate men; a deed which the 

* country abhors, and which it will not sufi'or to go 
' unpunbhed.* 

A counsel who followed upon the same side, spoko 
out yet more explicitly the motives to thisprasi:cution. 
He treats of the prisoner's character in these words: 
' 1 wilt not say that his character in private life con- 
' curs against him; I have no authority from my 

* employers to assert it; nor will 1 assert what is not 
' supported by evidence: but 1 must sny, that hU 
^Jlimiljf and romtcclimi.f, his diarticlcr avd cositltict in 
"■ public life, are so mani) di-cums(aiicesjui-miii^ a pre- 
' sump(io7i atmoxt ajual io a profif, in support o/ the 

* charge brovght against hhii: iJit'se are the viosl jmxc 

* crj'ii I adversaries he has lo slru^'j;le uilh, and trom 
' them that general opinion of liis guilt has taken its 

* rise.' 

The argument on the relevancy being finished, 
the Court pronounced tlie only interlocutor which 
I apprehend they could do according to law; ' Repel 

* the objections to the Hbel, and find the libel it- 
' levant to infer the pains of law: that, time and 

* place libelled, the deceased Colin Campbell of Glen^i 

* ure was murdered, and tliat the paunel, James 
' Stewart, was guilty actor, or art and part thereof} 
' but allow the pannol to prove all facts and circum- 

* stances that may tend to exculpate hiat; and remit 

* the pannel, with the libel, as found relevant, ta 

* the knowledge of an assize.' 
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THE TROOF. 

Munj^o Cjinpbeil, writer in Edinburgh, dtposcd, 
ihat tic set out from Edinburgh on the 7th of May 
last, in company with the deceased Mr. Campbell 
of Glenure, to assist him in ejecting some of the 
tenants upon the fortified estates of Ardshiel and 
Lochicl, over which the deceased was factorj which 
tenants, it was apprehended, would not remove till 
legally ejected: that they went to Fort- William; and, 
in their return, they arrived on Thursday the 14lh 
of May at the ferry of BaUachelish, purposing nest 
day to eject some of the tenants of Ardsheil. The 
deceased, after wailing about an hotjr, and commun- 
ing with some of the tenants, crossed the ferry be- 
tween four and five in the afternoon. Glenure and 
the deponent entered the wood of Lettennore, and 
coming to a part where the wood was pretty thick 
upon both sides, so that the murderer could have 
easily concealed himself in the bushes, and where 
ihc road was so rough and narrow that they could 
not ride conveniently two horses a-breast, the de- 
ponent went foremost, and might have been about 
twice the length of the court-room before the deceas- 
ed, when he heard a shot behind him, and heard 
Gicnurc repeatedly cry out, ' Oh! I am dead.' The 
deponent immediately returned to Glenure, alight- 
ed from his horse, and also took the deceased off 
his horse; then run up the hill from the road to see 
who had shot him. lie saw, at some distance, * a 
< man with a short dark coloured coat, and a gun 
* in his hand, going away from him;' and there was 
*o great a distance between them, that the deponent 
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thinks lie could not have known h!m aUbough he 1752 
had seen his face. As the^deponem came nearer, he '^'^^ 
mended his pace, and disappeared by hi^h ground 
being interjected between tbcni. After Glciiure was 
taken from his horsey he leaned a while upon the 
deponent's shoulder, endeavoured to open his breast 
to sec where the bullets with which he was shot 
came out of his body, and was not ablej but there 
were two holes in his waistcoat, over the belly, 
where the bullets had come out. After continuing 
upwards of half an hour in agonies, Glenure expir- 
ed. Deposed, That there are places in the w<}od so 
situated, that a person standing there might sec 
roost part of the road from the ferry to the wood, 
and even part of the road from the ferry to Fort- 
■Wiliiam, some of which places are not a musket 
shot from the place where Gienure was murdered. 

John Mackenzie, servant to Gienure, deposed, 
that, on the 14th of May last, when he was riding 
about a gun-shot behind his master in the wood of 
Lettermore, he heard a shot, which he took to be 
the report of a musket. It neither alarmed him, nor 
did he know whence it came; but, when he came 
up, he saw the preceding witness wringing his hands, 
and his master lying on the ground with a great deal 
of blood about him, just breathing, and not able to 
speak. The deponent was desired by the preceding 
witness to go in quest of Mr. Campbell of Ballicveo- 
lan and his sons, inform them of what had h3i>pcned, 
and entreat them to come immediately to the spot 
where the deceased lay. He was directed by a neigh- 
bouting tenant to go to the house of James Stewart, 
the prisoner, in expectation that he would Icirn from 
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''52 ijitn where Billieveolan was. The prisoner seeing 
the deponent weeping, inquired what the matter 
was? the deponent told him his master was killed; 
..upon which the prisoner asked him by whom, and 
\how it was done? to which he answered, he did not 
, know by whom, and believed it to be by a shot from 
la gun or pistol. The prisoner wrung his hands, ex- 
pressed great concern at what had happened, as it 
might bring innocent people to trouble, which be 
prayed might not be the case. Deposed, That, v» hen 
his master and he were about three miles on their 
way coming from Fort-William, the day of the mur- 
der, they met John Beg Maccoll, a servant of the 
^-.prisoner's, going there,and that Maccoll had perform- 
ed his journey, and returned to the ferry of Balla- 
chelish about the same lime with the deponent, his 
master and he having stopped about an liour and a 
half, or two hours, on the road: that Maccoll was 
impatient to be ferryed over, and did cross the ferry 
about half an hour before Glenure. 

Donald Kennedy, sheriiT-oflicer, deposed, that 
when Glenure and his company were at tiie ferry of 
Ballachelish, the deponent saw John Maccoll, the 
prisoner's servant, who seemed to be in a hurry to 
cross the ferry; Glenure said to him, * Sir, you tra- 

* vel better than I do.' To which he answered, * I 

• am in a haste;' and so went over the ferry about an 
hour before Glenure crossed it. The deponent, who 
was in company with Glenure, for the purpose of 
executing the warrant of ejectment, crossed the ferry 
along with him, and went on before. When ho had 
got about half a mile into the wood of Lettermore, 
he heard a shot, which lie did not regard, till hear- 
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ing Mungo Campbell make 2 great noise, like one i75S 
weeping, he returned, and Mungo said to him, * the '-"•*-' 

* villain has killed my dear uncle; adding, that he 

* had only seen one man; and that he, the deponent, 

* asked no questions, being in confusion, and dread- 

* ing the same fate himself.* Deposed, that, some 
time after, when the people were gathered about the 
corpse, John Maccoll was among them. 

John Roy Livingstone deposed, That, on Thurs- 
day the 14th of May last, he saw Allan Breck Stew* 
art in Ballachelish in the forenoon, dressed in a dun 
coloured great coat. In the evening, he saw John 
Maccoll, the prisoner's servant, travelling at a good 
rate from the ferry of Ballachelish to his master's 
house. The deponent joiaed him, asked where he 
had been? and got for answer, at Maryburgh (the 
village of Fort- William) for Charles Stewart, notary 
public. Maccoll farther told him, that Glenurewas 
to be that night at Kintalline. About two hours af- 
ter, the deponent, who was tlien in the wood of 
l.cttermore, heard a shot, and on going up found 
that Glenure was murdered. 

Duncan C-ampbell, change-Keeper* at Annat, de- 
posed. That one day in April last, when Allan Brcck 
Stcwait was in his house, Allan said, tliat he hated 
all Ihf jiamv tjfCampMl; and bid the deponent, if he 
had any respect for bis friends, tell them, that* if 
they ofTcred to turn out the possessors of Ardshcil's 
estate, he would make blackcocks of them; which 
the deponent understood tu mean, that he would 
shoot (hem. Allan Breck said, that lie had anotl.er 



• Keeper pf an a!f -hwup. 
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J 752 quarrel with Glcnure besides bis turning the people 
'"'^'^ of Ardshetl out of their possessions, viz. his writing 
to Colonel Crawfurd, informing that AUan.Breck 
was come from France,t but that he was too cunning 
for Glenure; for that, when at Edinburgh, he had 
made up his peace with General Churchill, and got 
a pass. Deposed, that Allan Breck said twenty 
times he would be upsides wiih Glenure, and want- 
ed nothing more than to meet him at a convenient 
place: that Allan Breck was not drunk, ^or //e co»/(/ 
'aratk and talk as rcell as any man; but it could easily 
be observed he had been drinking. 

Robert Stewart deposed. That, some lime in April 
last, he was in company with Allan Breck and the 
preceding witnes's. Allan complained much of Glen- 
urc's and Mr. Canipbeltof Ballicveolan's conduct to- 
wards hitn, and particularly of Glenure's sending no. 
tice to Fort- William of his being in the country, so 
that he miglii be apprehended: but he would be up- 
sides with hiiTi; and take an opportunity to dispatch 
cither him or BalUevcolan before leaving the coun- 
try. Allan Breck was much in drink when he uc> 
tcrcd these expressions, 

Malcolm Bane Maccoll, change-keepcr at Portna- 
crosh, deposed, That, in April last, Allan Breck 
Stewart, and John Sten'art in Auchnacoan, sat up all 
night in his house drinking. Next morning, John 
Maccoll, servant to the deponent, came into the 
room in a shabby condition. Allan Breck asked who 
he wasf Joho Stewirt answered) an honest poor man 



f Allin T5reck Rtewait haJ dciertcil from one of ihc Britbh 
repimenls of foot after Uic battle (if Ftcaian, joined UiC icbela* 
aud aftciwaiJ* cnliited in i!c Fn-tich scivicc. 
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with a numerous family of children, and it would i^5i 
be great charity in any body to assist him: upon this *''**^ 
Allan Breck desired John Stewart to give him a stone 
of uical and he would pay (or ic. Hu ihco gave 
Maccoll a drani, and said, * Ij'he rcould Jikhtum Ifu: 

* redjbjc*s skin, he would give hint what wasauick het- 

* ter; to which the said Jotin Maccoll ansn'crcd, thac 

* he teas no sporismaif mtd that he "xas much iellcr 

* skilled in ploughing or delving' l"lie deponent 
took Utile notice of these expressions at the time; 
but, after hearing of Glenure's murder, he believed 
that Allan Breck meant Glenure, as he was common- 
ly called Colin Hot/, i. e. Ited Colin. 

John Stewart of Fa&uacloich deposed. That he told 
Allan Breck that Glenure was come from Kdinburgh 
to remove the tenants-, to which Allan Breck ao- 
swered, if he had a warrant there was no more to 
be said; but, if he bad not a warrant, he would not 
be allowed to remove them. ' 

John Stewart, son to the precedinj^ witness, de- 
posed. That, Albn Breck. after a visit of three days 
at his father's house, left it on the morning of Mon- 
day the 11th of May. He was then dressed in a 
long blue coat, red waistcoat, and hlack breechc;;, 
and had a feather in his hat; but, when the depon- ' 
ent met him next day at Ballachelish, he was dress- 
ed in a black short coat, with round white but- 
tons, with a dark great coat over it; and he had on 
trousers and a blue bonnet. The deponent observed 
to Allan, that he had changed his dress, who an- 
swered, he did it because the day was warm. 

John Stewart younger of Bulbcheltsh swoie, 'i1ut 
he saw Allan Breck at the depDJieci's faihti's house 

yf 
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1752 on Tuesday tbe 12th of May last, and heard him ask 
'-'■*^ qucstiocs about Glenure's travelling to Lochaber. 

Catherine Maccol), servant to the prisoner, depos- 
ed, That, on tlie altemoon of Monday the 11th of 
May, Allan Breck Stewart came to the prisoner's 
house dressed in a long blue coat, red waistcoat, and 
black breeches; but the prisoner was from home, 
having gone to Keels to meet Mr. Campbell of Airds, 
[and it was late at night before he returned: the fi- 
miiy waited supper on him; and he supped in com- 
, pany with the said Allan Breck, a daughter and a 
[^Jiephew of the laird of Fasnadoich, and the prison- 
^cr's own family. Allan Breck did not lie all night 
in the house, but in a barn*} and nest morning 
left her master's house. Allan Breck, when he left 
the house, bad on a dun coloured great coat. Oa 
the evening of Friday the 15th of May, she saw 
Mrs. Stewart, the prisoner's wife, put Into a sack a 
long blue coat and a red waistcoat, which she took 
to be Allan Breck's clothes, and was desired by hcr^ 
to hide them without tlie house, which was dor 
accordingly. On Saturday evening her mistress 
desired her to go for what she had hid, and leave tC 
at the back of (he brewhouse; she did this alsoj and 
has not seen the clothes since. 

Archibald Cameron deposed. That, on Mondayri 



* 'fbi* was imh!i)^ UDcommDn among the ycoiUAnry in 
H)2lil:in(Is of ScPiIatiJ. In that hospitable wnintij , loch ti 
of visitors aic cnteitaincd as xvouM derungc the economy of a 
more polisiirJ people. When they go to luiN ilioj- aie never iii- 
GcmnioJcd fur wint of lodging; as sheets and blankets !f icad tin [ 
healh, in a batn, form ttipplemcntary bei!s_for tucb of ihe gurstxl 
as tbe house ciuinot cobiain. 
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the I Itli of May, lie came to the hoxisc ot ihe pn- I"j2 
soner, who was not then at home, but arrived be- '""'^ 
fore night-iall. Allan Brcck came there a little after 
the deponent. The prisoner and his family, Allan 
Brcck, and the deponent, sat in one room, and sup- 
ped together: and he did not observe Allan Brcck 
and the prisoner speak in private that night. The 
deponent, and Allan Stewart, a son of the prisoner's, 
lay in one bed, and Allan Brcck and Charles Stewart, 
also a son of the prisoner's, lay in another bed in 
the same bam. lliey all went to bed much about 
one time, and rose together next morning; and the 
deponent did not see the prisoner about the house. 
Alexander Stewart of Billachclish deposed. That 
Allan Breck came to his house in the afternoon of 
Wednesday the 13th of May, and staid with him 
till next day between eleven and twelve oVIock, 
when he went a-Qshlng in a neighbouring rivulet, 
and did not take leave of the deponent, since whicli 
time he has not seen him. As the murder happened 
that night, and as Allan Breck did not return to the 
deponent's house, he next morning * really thought 

* that Allan Breck Stewart might be t//e actor* ia 

* this murder.' Allan Breck was dressed in a great 
coat, and under it a short bUck coat with whitu 
buttons. 



• This nprr!»on appears W me equivocal ami wspiciou?. It 
muit htn be obiotvdj. thai tlic common meOioJ of taking dawn 
vrinen CTidmce in ihb counlr;, ii oot to cxpr«u the actxial words 
of tlie witness, hot for the judge, or commiuioocr, to clothf th* 
wiinets'i iJKrf* ill the moit luiiah'.e language that occur* lo him. 
Thui the whnetii't icicat, when commitieil la pupei by the judge 
> i 1 sometimes very different from tli-it wliich he 4etivcred.— Tt>e 
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StiS Don2l(I Stewart in Baltacbelish deposed. That, on 
^■'^^ Friday the 15th of May, he met the prisoner, and, 
Bpon expressing his regret at Glcnure's murder, the 
prisoner joined with him; and added, that one Ser- 
jeant More, who, to the deponent's knowledge, hid 
not been in the countrj* these ten years, had threat* 
cncd harm to Glenure in France. On the preceding 
evening the deponent received a message, that a per- 
son at a Uttle distance from the house wished to see 
liitn. He went, and found it to be Allan Bredc 
Stewart, dressed tn a great coat, and a dark sliort 
coat under it, with white metal buttons. The de- 
ponent challenged him as guilty of the murder; he 
said he had no concern in it, but believed he would 
' be suspected; and on tliis account, and being a dc* 
nerter, it H-as necessary for hitn to leave the king- 
dom: and therefore, as he was very ^arce of tnoney* 
he requested the deponent to go to the prison- 
er, end MquiuKl hhtiy titat he AUan Bi'cdc rcas gone 
to Koafisnacoan, and dctire him, if possible, to send 
ium moncj/ there. The deponent promised to de- 
liver the message, and did dcUver it to the pri- 
sonor, who, without saying whether he was to send 
the money or not, asked why Allan Breck himself 
did not come for money if he wanted it? to which 
the deponent answered, that Allan told him he 
would be iuspected of the murder, and was a desert- 



judge wbo liict^iied to thcclcrk of coart Mr. Stewart of Ballacnd- 
i»h*» ctidencc was the Duke ot" Argyle bimteir. I apprehend il» 
deponent mcaiird only, iliat h« isiliy thought Allan Brcck 
mighx hc£iatl^ of thh murder; )et liis evidence is so worded u 
to imply, :liat iIjc s<:tual perpetrator was not wicboul cvatjiiT^tort, 
who »eie joined wilhhrm in coiittlvinj; iki« murder. 
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er. The prisoner replied he hoped in God Allin t"52 
Breck was not guilty of the murder. On the Sun- """^^ 
day after, the deponent met Alexander Bine Stew- 
art piackman*, who told him he had been at the 
prisoner's house of AuchSrnt and had got either 
three or five^^uiiieas, to be left with John Breck 
Maccoll in Koalisnacoan, for Allan Breck's use, if 
he called there. 

John Macdonald of Glenco deposed. That, on Fri- 
day the !5th of May, Allan Breck came to the de- 
ponent's house between three and four in the morn- 
ing, when the family were all in bed, knocked at 
the window, and did not stay abo%'c a quarter of an 
hour, and gave him the first notice of Glenure's being 
murdered the evening before in the wood of Letter- 
more. Allan Breck said he was going to leave the 
country, and had come to bid him farewell 

Mary Macdonald deposed. That, on Sunday tho 
3 7th of May, a little iiefore sun-set, she saw Allan 
Breck sitting in the woixl of Koalisoacou. On her 
approach lie started to his feet; the uAuon saluta- 
tion passed between them; but she was alarmed at 
meeting a man in a place so remote. 

Allan Beg Cameron deposed. That, about the 1 8th 
of May last, Allan Breck Stewart, his nephew, hav- 
ing come to his bouse, the deponent said, he suppos- 
ed Allan would be suspected of the murder, who 
answered, he thought so too. The deponent press- 
ing him earnestly to * make a dean breast,* he de- 
clared he had never seen Glenurc dead or alive. The 
deponent repeated his in:>tances witn him to tell what 
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175S he knew of the murder, till 2t last he became angry. 
' Alhn Breck added, that hb only fear was to be ap- 
prehended by the military, which might prove fatal 
to him, as he had been a deserter; and that Glenure's 
friends were at present irf such rage and fury, that he 
was very sure, were he apprehendedJn he would be 
hanged. 

Alexander Stewart of Innerhayle deposed, That 
the prisoner was many years tenant to his brother, 
the Laird of Ardsheil, 4ipon the farm of Glendaron 
that he was removed from his possession by Glenure, 
factor upon this forfeited estate, and the lands given 
to Mr. Campbell of Ballievcolan. The deponent be- 
ing a near neighbour of the prisoner's, had frequent 
opportunities of conversing uith him on the subject 
of his removal. The prisoner seemed dissatisfied 
with it; adding, however, that he did not think 
Glenure would have removed him, if Mr. Campbell 
of Ballieveolan had not sought these lands from him. 
Deposed, t^t ihe chief regret which the prisoner 
expressed ot being turned out of his farm, was, that 
the children of the iamity of Ardsheil would thereby 
be deprived of the gratuity he wis wont to transmit 
them. Deposed, 7'hat Oie prisoner i-etiioved vtiliat' 
tarilyjrom Utefann of Glcnduror^ ■a.-'ttlioat pifxess at 

Donald Campbell of Airds deposed, That he was 
employed by Glenure as his sub-factor upon the estate 
of Ardsheil. The prisoner told the deponent, that 
whatever was made of these rents over what was 
paid into the Exchequer, was accounted for to the 
children of Ardsheil; and, when the prisoner remov- 
ed from the farm of Glenduror, he said to the de- 
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ponent, he had reason to believe the excrescence of 17S2 
the rents of that farm would still be accounted for to ^'^^ 
them; andf in that casCf he uvuld be easy as to his 
(Wen rcTJiovoL 

Charles Stewart, writer and notary, deposed. That 
the prisoner wrote him a letter, desiring him to go 
along with the tenants of Ardsheil, and intimate to 
Glcnure a sist which had been obuined upon a bill 
of su&pension against their removing. The deponent 
accordingly went to Aucharn that night; and next 
day, which was the first of May, he went along with 
the tenants to Glenure's house, intimated the sist, and 
took a protest. The prisoner did not go along with 
him. On the I4th of May be got a second letter 
from the prisoner, desiring him to attend next day 
at the ejection qf the tenants., but he declined going, 
because he did not choose to disoblige Glenurc. 
When the deponent was at Aucharn on the first of 
May, he saw Allan Brcck Stewart there, who was 
dressed in a sliort black Highland coat, uith u'hite 
hultmis, and trowsers. He then heard Allan Breck 
say, that he thought it hard in Glcnure to remove 
the tenants of Ardsheil, when he did not remove 
those of Mamore. 

John M'Corquodale in Ballachelish, deposed. That, 
on the last night of December, he was present at 
Kintallioe when Glcnure, the prisoner, and some 
other company, met together: high words passed 
between them; and it being apprehended a quarrel 
would ensue, the deponent and some others took 
the prisoner out of the room. The prisoner was 
disobliged at being separated from Glcnure, as he 
expected he wculd have gone home with him that 
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1752 night to the prisoner's houses ind said, if nobody 
^^""^ had Interfered, Glemtre and he U'ould have been good 
Jrictids bejbre they parted, 

Alexander Campbell in Teynaluib, deposed, That, 
in the end of April, the prisoner stopped at his house 
to get bis horse fed. He called for a dram; and one 
MadarcD, a merchant in Stirling, asked the prisoner 
to help the deponent to a dram; to which the pri- 
soner answered, ' he did not know any tithtg he wtmld 

* help the depomnty or any fg' his iiaine^ tOy {J'il uas 

* not to the gibbet.' The deponent replied, saying, 
it seems if any of the Campbells were at the gallows, 
the prisoner would draw down their feet; to which 
the latter rejoined, those ' of some of them !ie xt^ouldf 

* and qf some of them lie mould not.' The deponent 
then said, he supposed Glenurc was the nun of the 
name with whom the prisoner had the greatest quar- 
rel, but he had no good cause for it; to which the 
prisoner answered, if Glenure had used the deponent 
as ill as htm, by turning the deponent out of his 
possession, he would have had no less quarrel with 
Glenure than the prisoner had. Being interrogated 
for the prisoner, deposed, That tlie prisoner wa$ 
perfectly sober, and the deponent thought these exi 
expressions pt-oceeded from malice. 

Colin Maclaren, merchant in Stirling, deposed. 
That, upon his desiring the prisoner to ht'lp ihcir 
landlord, the preceding witness, to a dram, the pri- 
soner said, he did not think he would help the land- 
lord, or any of his name, to any thing but the gal- 
lows. The landlord then said, * That it seemed if 

* they were on the gibbet the pamiel would draw 

* down their fcet> and hs supposed it was on GU-n- 
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* urc's account;' to this the prisoner answered, he 17j2( 
could not say but it was; upon which an altercation '""'^ 
took place between the preceding witness aiiU the 
prisoner concerning the justice ot the latter's being 
reaiovcd from his farm. The deponent and the pri- 
soner rode on together from the Iiousc of the preced- 
ing witness; the conversation wai renewed, the pri- 
soner seeming to have much at heart the removal 
from Iiis possessions. He said, he did not know wh.it 
business either the Birons of Exchequer, or factors 
upon the forfeited estates, had to turn out tenants 
while they paid their rent: that he was going to 
Edinburgh to apply for a bill of suspension against 
the removing; if be failed in his suspcDGiun, he would 
carry it to the British Parliament; and if he failed 
there . . . (after a little pause, and wilh an emphasis) 
. ■ ,* he bekoivd to take the ontif oUier remedy that re- 

* mained' Being interrogated for the prisoaer, de- 
posed, lliat, when the conversation b?gan in the 
house of the preceding witness, he thought the pri- 
soner in jest; but it was like to turn out very seri- 
ous, as the piisoner and the landlord came to high 
words. Tlie witness did not think ibc ptisoner 
drunk while in the preceding witness's kou>e, but 
some drams were drank upon the road, and the de- 
ponent thought the prisoner much the worse of 
drink when lie used the above expressions about thu 
Uritiih l'.uliament, and the only other remedy.— 
Deposed, That the conversation turning upon an oi- 
ficer who was broke for cowardice, (he deponent 
said it surprised him tnucli, tor lie knew \\\ai tbii 
ofliccr accepted of a challenge lu fij^ht from Gleiturc 
The pri^ner said, be esteemed thit oiH.'cr a better 
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1"52 rnan (tail Glcnure; one Murray who was in com- 
paay having contradicled the officer's being so good 
3 than as Glcnure, tlic prisoner said, * he kntw the 

• * contrary; for that he himself had given Glenure a 
['* challenge to fight him, which Glebure declined}' 
] and he desired Mr. Murray to tell Glenure, ' be VMuld 

* fight him tirhen he uoiitd;' but Mr. Murray declined 
I to carry such a mesi^ge. 

Ewan Murray, vintner, deposed. That the prison. 
I er, and Mr. Maclaren, the preceding witness, having 
[stopped at his house, the conversation turned upon 

tn officer of the army who was branded with cow- 
k«rdice, and the prisoner said, Glenure was as great 

tt coward as that officer^ for the prisoner had chal- 
lltenged him to fight, which Glenure decUnedj and 

• he desired the deponent to tetl Glenure so^ but the 
[■witness said, he would not carry any such message 
I from one geritlenoati to another. — At that time he 
[ thought the priPOlier the worst of dlink. 

John More M:iccoll, late ser\-ant to the prisoner^ 
deposed, I1iat, about Christmas last, as the depon- 
totj and other servants of the prisoner's, were distil- 
Kng some whisky in their master's brewhouse, after 
iome previous convenation concerning Glenure, the 
[■prisoner said, • the tcnantsi or commoners, were 
' likely to be %'ery ill off; for, if Glenure went on in 

* the way he then did, it was likely he would be laird 
of Appin in a very bUort time; and that he ((hi 

t* deponent) hie:c once a sef <if commonc/s m Appm 

tfho would not alloxv OtemnV to go on at such a ratef 

to which the deponent and the rest answered, that 

^* they kiicw no commoners in the country thai could 

' • strive or contecd with Glcnure.' Deposed, That, 
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on the day llie prisener went last for Edinburgh, 17*2 
Allan Breck Stewart said to the deponent 2pd Du- "-"^ 
g^td M;iccoU, that * if they, the contmoners, w«re 
''worth themselves, they ctiuld keep out Glenurf, 

* and hinder him froin oppressing the tenants, in 

* which case they would not be banished irom their 
^ ii;itura) possessions-' Ailap Breck adtj^d, ihil ^ he 
^ hatl it in his pou-er fo save or prplea ai)y body tli^t 

* would put Glenure fron) traBipljng upon tjie couo- 

* try in the manner he then did.' 

Dugild Maccoll, servant to the pnsonpr, deposed. 
That one moroirfg last wipter, when the dcponvuc 
and oihcr servants were in the prisoner's brewbouse, 
he said to tliem, that Glenure W2S tike to hurt him, 
the prisoner, as much as in hb power; but (hat wfs 
not the worst of it; for, if Qlenure proceeded in his 
{■resent stile, it was pro))abl£ be woul4 be liird of 
Appio in &vp years: the deponent ^nd the other serv- 
ants said it w^ so^ upcq whicli the prisoner observ- 
ed, * i/iffi was the fauU of ihe cooiijikoncr^;' and add- 
ed, * that lie once knew copanionei's 'm Appin who 

* lyould not allow Gtenure to go on at such a fate.* 
Deposed, That, on the List night of Decemher, Glen- 
ure, blr. Cafifipbvli of BaiifCveoUn, fhe prisoner, his 
uncle James Stewart in Ar4iiaiKm'chan, and John 
3^ewart youpgcf of BalUclieligh, iivere in company 
together at a pujjlic house at Kintalliuc: the depon- 
ent, by dc«ire of his ^sUc:^, went there to atlCiid 
l^is master home. The company continued djriok- 
iog till it was late at night: they began to speak very 
loud, and got upon their iect; but, as they spoke in 
EnglUh, the deponent did not understand what tJ;.ey 
Mid; be, aodscyetal ' ntfier fommo^er/ who wcr.ciA 
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'"52 the house, apprehending that the forcmemioned 
"^^^^ company u'cre about to quarrel, went into the room 
in order to prevent it. As the company still spoke 
loud, and in English, the deponent and hin assist' 
ants carried the prisoner, and bis uncle, Mr. Stewart, 
out of the room. They insisted on going back to 
the company; and the prisoner would not move from 
the place where he stood till a message was brought 
him from the company, signifying whether Glenure 
would wait upon him at his house next day. Being 
informed by Mr. Stewart of Ballachelish that Glen- 
tirc would wait upon him, the prisoner asked, ' if 

* Glenure had promised so upon his honour,* and was 
answered in the affirmative; and Glenure and Bailie 
vcolan did accordingly dine at the prisoner's house 
next day. Deposed, That the deponent and his as- 
sbtants then carried the prisoner over a rivulet which 
lay between tlie house where they had been drink- 
ing and the prisoner's house at Aucharn. He asked 
at them ' what kept them there so late, and why they 

* did not go home in proper time of night? and they 
' answerirg that they were there waiting upon him, 

* the pannel replied, that it xcas not ■waiting upon kirn 

* thc'f Tiere but upon Glenure, to see what thei/ could 

* get in/ him' Di-posed, That both the prisoner and 
his uncle were very drunk. Deposed, Tliat, in March 
List, when the deponent and John More Maccoll were 
harrowing one of the prisoner's fields, Allan Breck 
Stewau and they fell into conversation about thrir 
exiled friends in France: Allan Breck said, it was a 
particular misfortune that the management of any 
concerns they left behind them should have fallen 
into the hands of Glenure, who was about to &bow 
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them no manner of ftvour. He said, * the common- 1 75« 

• ers of Appin were Utile worth when ihcy did not ^""^ 

* take him out of the way before now/ and upon 
their saying nobody would run that risk, Allan an- 
swered, that he knew how to convey out of the way 
any body who would do so, in such manner that they 
should never be catchcd. He added, that they and 
the tribe of Maccoll were not like to be the least suf> 
ferers by Glenure's proceedings. He was then dress- 
ed in a long blue coat, red waistcoat, and black 
breeches, with a hat and feather; but, when be went 
&om the prisoner's house to Rannoch, be was dressed 
in a black short coat with silver buttons, belonging 
to the prisoner, blue and white striped trowsers, and 
a dun great coat, which the deponent thinks belong, 
ed to Allan Stewart, the prisoner's son. Allan Breck 
had on the same dress when he came from Rannochj 
and the deponent does not remembsr to have seen 
him in that garb at any other time, except on the 
llth and 12th of May last. Deposed, That, on Fri- 
day the 15th of May, the deponent saw Catherine 
MaccoU, servant to the prisoner, have something in 
a ba^ under her arm, which she ^aid was Allan 
Breck's clothes, and that she was going to hide them. 
Deposed, ' That, upon Thursday evening, the ]4th 

* of May, after notice of Glenure's murder came to 

* Aucharn, Allan Stewart, son to the pannel, desired 
>* tlic deponent and John Beg Maccoll, to hide a large 

* Spanish gun that used to stand in the brewhouse; 

* and told them that he himself had concealed a lesser 

* S;un that used to stand at the end of the gtniel* in 
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)~52 the barn, under the said sirnel, where he thought 
^""^^ * it would be eafie.' They did eo accordingly; but 
fiesa d»y the priiOBer, not thinking the place where 
the arms were concealed gu^dently secret*, ordered 
the deponent and John Beg Maccoll to carry theip 
from the place where they were hid, and hide them 
in the moor; »nd they accordingly lodged them in 
the cleft of a rock, Deposed, That the arms so liid, 
were a Urge Spaoifh gun loaded with powder aod 
sinait iJuft, which Allan 0reck was in use to carry 
in order to shoot black cocks; a small gun not load- 
ed, which ADan Stewart, the prisoner's son, was in 
ii$e to carry in the morning fof the san:ie purpose, 
aod four swords. Deposed, That before the »nu8 
were thus bid, it was reported at Aucharn that sol- 
ars w«-e coming into the country. 

John 3eg Maccoll, ^rvant to the prisoner, depo^ 
ed iu substance coitform to (lie twp preceding wit- 
nesses, as to the prison^'s complaining to thein that 
Gjenure wtis po fri^d of his, and that he once Ifnew 
i) «et of commoners in Appin, w'ho uoi^d not J^yr 
Cleflure to c^rry mattens with so high 9 band. De- 
poiied. That the deponent ajjd PugaJd JVIaccolJ oo*!- 
muned together on the import of their maker's ck- 
preswv?* r^'Volving whether k w^ an eacourag^< 
roent to de»roy GJeiiure, or a coraplaija against the 
coffimooeTs ai Ap^n, as not being so fuifaful to 
the pri&Mer ai he eif4)ecced. Deposed, That AUan 

* Tbe statute of K^og Geotge I. fat djiiujning the uanbcin 
ccouilies, had bceii btcljr reiie«-«d with additional mvci iiies. Arms 
l>eing found in the poueesinn of persons of a ciitain dt'iTiption, 
lubjected the pciuessors tn heav/ P^H'ihios; SiaL Gm>L aoo. 
Imo, csp. S\.; Ceo. Sdi. ana. 19no, cap. SQi 
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Brcck tame to the prisontfr^A bou&e ia Klircli Ust, 1752 
staid there for some days, made littk excursions ^-"vo 
id the Qcighbout-hood, and came frequently back »' 
gain. In particular, he came to Audiarn on Mon- 
day the nth of May about mid-day, dreis«d In a 
long blue coat, red waistcoat, black plush breeches, 
bat and feather; but in the evening he was dressed 
in a black shore coat and silver buttons, belonging 
cither to the prisoner or his son; and he, Allan B^eck> 
thus dressed, came and assisted the depotieor, and 
his fellow servants, r« cotvfittg potatoes. When Al- 
lah Breck arrived at Aucharn on the 1 Ith of May, 
the prisoner was seeing the deponent and his other 
servants covering potatoes. Allan Breck seated him- 
self beside the prisoner, and they had some conver- 
sation in English, which the deponent dops not un- 
derstand. Deposed, That, on Thursday the I4th of 
May* the prisoner gave the deponent a letter to be 
delivered to Charles Stewart notary public at Mary- 
burghj and told him that the purpose of the letter 
Was to desire Charles Stew*rt to come and take a 
protest against Glonure^ in case lie bad no sufficient 
warrant to remove the tenants of Anfehcll. The 
prisoner dewred the deponent to make all passible 
dispatch, and to go by the ferry of Kintalline, being 
a shorter way than by the ferry of Ballachelish. The 
prisoner also told him to get KOrtie money from Wit- 
Uam Stewart merchant Maryburgh, to pay for milk 
cows which were bought (or him, and that, if the 
money was not sent, he would doc get the corns. 
The deponent set out fVom Aucharn between scv-ta 
and eight in the morning. He met Ulcnure at the 
three mile water, knew his serrant, had some con- 
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1752 vcrsation with him, and told him, that he, the dcT 
ponent, was going to Fort-WilUani; and he arrived.-, 
there about twelve o'clock. He delivered the letter 
he got from the prisoner to Wiltiam Stewart mer- 
chant in Maryburgh, who told him, that Charles 
Stewart, the notary, was from home, hasing goncL, 
to the Braes of Lochaber; but that Glcnure had z' 
notary with him, which would answer the purpose 
of both. The deponent got no money from William 
Stewart, staida wry little white it Fort-William, re>- 
turned by the *f -i road to the ferry of Ballacheliih, 
and found Glenure arrived at the ferry before him. 
The deponent wanted to cross immediately; the. 
ferryman bid him wait till he should be taken ovei;,t 
with Gleoure's horses; but the deponent olueiviDg 
that the time of the tide, and the rapidity of the 
stream, would occasion a conaderable delay ere the 
horses could be taken over, made the ferrymaa^ 
cross with him immediately; and thl» was about four, 
o'clock. The deponent proceeded in his journey^' 
passed through the wood of Lettermore, and neither 
met nor saw any body; and when he went that diy= 
to Fort-William with the letter to the notary, iie 
_ had no orders from his nuistei- to inquire q/kr Gienuir's 
motionSy or to acquaint any bodtf with them. An houc 
n-as hardly elapsed after the deponent's arrival at his 
ma&ter'a bouse, ere Glenure's servant came to the 
door calling for the prisoner; and being asked what 
news? he answered, ' the womi I ever had; my mas- 
' ter is murdered in the wood of Lettermore; upon 

* which James Stewart said, Lord bless me, was he 

* shot? to which the servant answered, that lie was 

* &hot; and said the pannel ought to go and take 
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' care of his corpse.* But neither the prisoner, nor ' 7^* 
any of hb family, went near the corpse; for he said, 

* that, as he and Glenurc were not in good terms, 
and some of the people who were to meet Glenure 
had arms, he did not incline to go near them, not 
knowing what might happen.* The prisoner said, 

* this wasa dreadful accident, and he was afraid would 

* bring trouble on the country;' and appeared to be 
sorry lur what had happened. Deposed, That, late 
on Thursday evening, after the news of Clenure's 
murder had arrived at Aucharn, the prisoner's wife 
ordered Dugald Miccol! and the deponent to hide all 
the arms that were about the house, as it was pro> 
bablo that a party of soldiers would be ordered vptn 
the country. They accordingly took a large loaded 
gun out of the brcwhuu^e, and hid it under tliL- 
thatch of the sheep'housc. They im]uired, at the 
same time, for the Uctle gun that used to lie iu the 
barn, and were told by Allan Stewart, the pri^suner'* 
son, that he had hid it under the Urge ginieii and 
tbey concealt'd four swords under a parcel of thatch. 
Next day they were desired by their mistress to hide 
the arms better; and they took the Urge Imded f;un 
and the swords fiom the places where they had con- 
cealed them, and the little gun, which was not load- 
ed, from under the girnel, where Allan Stewart said 
tlie night before he bad laid it, and hid all ot iheia 
at some'distancj from the house, lleprpsvd, 'I'hai 
he saw the little gun either on the Tuesday or Wed- 
nesday preceding the murder, and gave as the raute 
of his nwt seeing it on Thurs^lay, ' tluc he wai from 
* Iiome almost alt that day/ He did not ^ee the little 
gun lc»dfd since the month of March, when ilm 
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IT52 black cocks were crowditi;;. At th^t lime hft saw 
Allan Breck carry it one morning loaded with small 
shot, whotnU the deponent thnt it misled fire thrice 
when he presented it at a black cock, and went off 
the fcurih time without killing (be bird. Deposed, 
That neiihei' of the guns were in g'^od order; for 
the large one, when the trigger was drawn, u'icd to 
fctand It half cock, and the little one had an old 
^orn flint, and was in use to miss fire. 

Captain David Chapeau of General Pultency'j 
Regiment deposed, That, upon information given by 
Mr. Campbell of Barcaldine, that there were some 
arms hid among the rocks near the prisoner's house, 
'tie went thither with a party of his men, and found 
|lhc arms above described. The large gun was load- 
[fed with small shot; the little gun was not loaded^ 
thnd appeared to have been lately fired; for he put 
[his finger into the muzzle, and it came out blacks 
[Being interrogated by the prisoner, whether a mus- 
cet hid by foul will not give that appearance to the 
inger a month after it has been discharged? deposed, 
ic cannot toil, not being accustomed to cee arms 
[\iscd so. Deposed, That the lock of the unloaded 
[j)iece had but one screw nail, and the other end of 
the lock was tied to the stock with a string: That a 
^n in such a situation may be fit enough to be 
• fired with;' That he took the fuzees along with 
him to Fort-William, and delivered them to the ad- 
jutant; and the deponent does not know by what 
means the lock now missing, which belonged to thfe 
little gun, was lost, tut believes it to have been by 
acddent. 
William Stewart merchant in Marybargh deposed* 
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1'bat he did tiuCsond to the prisoner the ■£& to pay i'i2 
for the cows, which John Beg Msccoll sought in the ^-""^ 
prisoner's name 00 Thurwlay the i*th of Miyi but» 
on Friday the 15th, hu got a second inc;ibage by 
Alexander Stewart, packman, who told the deponent 
that he was going to Glenevis to get payment of a 
horse boui^ht from the di-pjnent, and that he must 
^Uo gel from the deponent -^j towaidi payment ot 
some cows which the prisoner bad bought for him 
at Ardsheil, as the cows were not tp be delivered 
lilt payment of the money. The dcpunent, howev- 
er was not in cash; but ne:il ilay, as the pedlar return, 
ed from Gtencvis, the deponent's wit'e, who was 
anxious to have the cows, sent three guineas by the 
podlar to the prisoner, and, accordingly, in about 
eight days, she got two ot the cows, but ilic never 
got the other two. Deposed, That he saw Allan 
Breck at the prisoner's on the 1st of May, dressed 
in a short black coat and clear buttons. Allan Drcck 
told the deponent he had been a soldier in the King's 
troops at the battle of Preston, and afterwards was in 
the rcbelUon; and he seemed to be on the watch lest 
he should be searched fcr. 

Alexander Stewart, travelling packman, deposed. 
That, upon Friday the 12th ot May, about mid^tia)', 
the prisoner desired the deponent to gu to Foi't- 
William lo William Stewart merchant, and get jf.5 
from him; tor the prisoner's iiicnd, Allan Breck, 
was about to leave the country, as troops were com- 
ing into it, and he might be siupectcd of Ulenure's 
murder. The prisoner said it was incumbent upon 
himself to supply his fiiecd, Allan llreck, v/tth cajibj 
^d, iherefoi:e> be bid thv d^pLincut .teU ^ViUi.un 
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I75i2 Stewart hs must send the money, although he should 
*^'***^ borrow it from twenty purses; and that he must al- 
so advance £5 to John Brcck MaccoU bouman at 
Koalisnacoan, if he came to demand such a 5.um. 
'The prisoner desired the deponent to seek ^4 mure 
from him, being the price of two milk cowa. In 
consequence of these mes^aj^cs, the deponent went 
to Forl-William, and asked from William Stewart 
the two sums mentioned. Stewart said he had not 
the money, and desired the deponent to proceed 
with his message to Glentvis, and he would see him 
to-morrow and give him the money. The deponenC 
accord)[}[;ly called next day in bi£ return; but all be 
got was three guinca<i. With this he went backim- 
jnediarelv to Aucharn, where he arrived in the even- 
ing. Mr. Stewart tt-as'nol at home: — But^ in a qtrnV' 
ier of an Aoi/r, intellifeiice flmtvrf, t/iat both Mr. 
Stewart and his soft Alton tvere made prisma's. Mrs, 
Stewart went immediately to the place where her 
husband and sou were apprehended, and the depon- 
ent acamipinied her. They found Mr. Stewart 
a prisoner. The deponent having opportunity to 
coHverse with him apart, told him he had brought 
three guineas. Upon thi:; the prisoner pulled out a 
green purse, out of which he took two guineas and 
gave them to his wife, who immediately delivered 
thera to the deponent, and the prisoner desired 

* that the hve guineas should be sent to that unhap. 

* py man (meaning Allan Breck) to see if he could 

* make his escape; and pitched upon the deponent 

* as the person that should go with the money.' S(X>n 
after the prisoner was carried off by a party of soU 
(iiers to Fort-W.Uiaoi, his wife and the deponent r&> 
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turned to Aucharr; and the soldiers, wuli tlieir pri- l'{ 
•oner, stopped there by the way and drank a dram. '""^ 
After the deponent had supped, Mrs. Stewart told 
him that he must go immediately to Allan Breck 
with the five guineas and his clothes, who would 
be found at KoaUsnacoan; that, if the deponent 
should not meet him, he might deliver the m;>ney 
andcloihcs to John Breck MaccoU, the bouman; but 
by no means to take the clothes to MiccoU's hou», 
lest any body might see them. The deponent, with 
great reluctance, after being much entreated by Mrs. 
Stewart, undertook the commiasioni he arrived at 
Koalianacoan on Sunday mornisg, a little after day- 
light, and left the clothes at the root of a fir tree at 
some distance from the houses. He then met John 
Breck MaccoU the bouman. delivered him the five 
guineas, and pointed out where the clothes lay. 
The bouman told him, that Allan Breck was at Cor- 
rynakeigh, a little above the house of Koalisnacoan: 
The deponent then went to sleep in the bouman's 
house, dined with him, and returned to Aucharn 
in the evening, where he found the prisoner's wife 
perfectly sali^ficd, upon being informed that the de- 
ponent had consigned the money and clothes to the 
care of the bouman. 

John Breck MaccoU deposed, That, on the after- 
noon of Saturday the 16th of May, as he was in a 
fir bush in Koalisnacoan, he heard a whistle. X'pon 
looking up, be saw Allan Breck at a liit!c distance, 
beckoning to the deponent to come towards him. 
After mutual salutations, the deponent told him, 
he was afraid it v-as no good action that occasioned 
his being in so jstuute a place; and the deponeo^ 
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175S charged him with being guilty of Glenure's murder, 
^""^ Allan Brcck asked the deponent what he had heard 
about the murder? He answered, that two pour wo. 
men told that Glcnure was murdered on Thursday 
evening in the wood of Lettermorc; that two persons 
were seen going from the plAce where the murder 
was committed, and that Allan Breck was said to 
be one of them. Allan Breck answered, he had no 
concern in it; and, if his information was right, 
there was but one person about the murder; but, as 
be was idle in the country, he was sure he would be 
suspected of it. This, he sa'.d, wnuld give him Uttle 
concern if he had not been a dcserttT, which wculd 
bear harder upon him, in case of his being apprehen* 
ded, than any thing which could be proved against 
him about (he murder. He laid, he did not doubt 
but. the family of Ardshcil would be suspected of the 
murder: and it was probable the prisoner and his son 
Allan might be taken into custody about it; and he 

* was afraid Allan Stewart, thepannel's son's tongue 

* was not so good as his father's; by which words 
' the dcpanent understood, that Allan was ca-^ier to 
' be entrapped than the pannel.' Allan Brcck told 
the deponent, he must rem.uu in that neighbourhood 
till some necessaries wliich he expected were brought 
to him; and that, unless some money came lo him 
before next morning, the deponent must at all events 
go to Fort-William with a letter. Tbis the depon- 
ent rofused; but Allan Breck, notwithstanding, pick- 
ed up a wood pigeon's quill, made a pen of it, tn;ule 
some ink of powder which he took out of a powder 
horn that was in his pockct,and wrote aletter to bede-\ 
Uvered by the deponent to WilLkm Stewart merchanC 
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in Maiyburgli, The deponent objected, that every I759 
bod)' who went to Fort- William was searched. Allan '"'"'^ 
Brcck answered, it was an easy matter to hide a let- 
ter; but, if he was apprehended, it roust by no means 
be found upon him; he nuisteat U rather tlian it should 
bejbimd. At this time Allan Breck was dressed in 
a dun coloured great coat, black short coat, and blue 
trowsers, striped with white. Early next morning, 
being Sunday the 17th, the deponent met Alexander 
Stewart, the preceding witness, who inquired for 
Allan. Being worn out with fatigue, and two nights 
want of sleep, he went to rest in the deponent's 
house, and gave htm Bve guineas, and Allan Breck's 
own clothes, to be delivered to Allan. At night, 
after the deponent had gone to bed, he heard some- 
body rapping at the window. He gut up, went out 
of the house in his shirt, and saw Alhn Breck at a 
little distance, who inquired if any message had come 
for him. The deponent answered, that his uncle's 
ion had come with Eve guineas and some clothes to 
Jiim. The deponent exprebsed his fears that Allan 
Breck would starve among the hf ath; and regretted 
that he was unable to help him. Allan £aid» he had 
no occasion for victuals, but wanted a drink vcrj- 
much. Upon this the deponent went back to btS 
liousc and fetched a dish of whey, and the fix's gui- 
neas, and delivered thtm to him, and also gave him 
his clothes. I^e toM Allan, that t!ie prisoner and 
liii Bon were appa'heodcd on acccnuit of Gk-iiucv's 
murder^ Allan an^^wored, ' that was no mure t.Han 
' he expected; but it would not signify much, as 

* tlure could he no proof against themi but cxprass- 

* cd some apprehension Icit AUan Stewart, son to 
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I T52 * the priiOiicr,inIght be betrayed by his ow« tongue' 
^''''^ Next niorn'mg ttie. deponent found Allan Breck's 
borrowed cloihcs, and the diiih which held the 
whey, lying together at the place where they bad 
parted the night before; and unce that lime he 
bad not seen hiin. Deposed, That, about two years 
ago, a conversation pa.>5ed between the deponent and 
the prisoner about Glenure'a being to take the man- 
cement of the estate of Ard^hcil from him, which 
wtiuld disable him from being ot any service to Ard- 
sbeil's children; and the prisoner then said, ' he 

* tvouid be vtiUing to spend a sJiot upon Giaturv, 

* though he went upun his knees to his xcindaw to^rc 

• it: 

Hugh Maclean, barber in Maryburgh, deposed. 
That he was sent for to the prison by Mr. Stewart to 
ithave him. He asked what news? The deponent 
.answered, he heard that the prisoner was to be car- 
ried to Edinburgh on the Monday following. The 
I prisoner replied, that was a nutter which gave liiin 
I DO concern j he * wished it had happened sooner; and 

* was afraid of nothing, but that his servants might 
I * take money, and turn against him; and desired the 

* deponent^ as from him, to tell his servants to say 
^* nothing but truth, to keep their minds to them- 

* selves, and he would take care of them.* He gave 
Lthc deponent a shilling. The deponent delivered the 
.message to the prison;;r'3 survanti, and also told his 

>n of the message he carried from his father to the 
I tervantj, and the son gave him ball-aKirown. 

• The viuicu, ant! anolhrr of the prisoner's icrvonis ai well 
at ttieir nuttier, and hii son Allan, wnc conuatRcd cloM piiHO. 
en in ic]uiAic apaituuiils at Fon- William. 
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Hugh Stewart in Edinburgh, a witness dted for 17^2 
the prisoner, deposed, That Allan Brctk was in use 
frequently to pass between France and Scothndj that 
be lodged, whea at lUUnburgh, ii| the deponeru's 
house; and that he used only to go abroad undercloyd 
of night, being afraid to be seen, as he was a deserter. 

Catherine Macjniies depused. That, on the even- 
ing of Glenure's murder, she saw Allan Breck in the 
moor of BalliclieliaU. He a^iked what was the occa- 
sion of the stir in the town? She answered, Glenure 
was murdered. Hs inquired who contniiticd the 
murder? and she said she did not know. He then 
requested the deponent ' to tell Donald Stewart in 
* flallachelish tugo la the paniwl and desire Itim to send 
f tii£ iaiii Allan moneif; md Ikif she delivered Hits mes- 
<'4^gv to DonaJii Stewart that eatM nigftt.' She told 
the said Donald Stewart where she had seen At)an 
Breck. 

Jol^n Stewart younger of Ballachdish, deposed. 
That, on the diy after Glenure's murder, the de- 
ponent n-as in the prisoner's house, who U>ld him of 
hU having get a message from Allan Brock that 
morning, by Donakl Stewart, to send him money, 
which the pn!>r>ner said he was resolved to do. 

Several witnesses deposed to their having seen Al- 
lan Breck dressed occationally in a black short oat 
and whii£ buttons; and John Cameron of Sirone, 
and £wan Camrron his servant, disposed, That 
they heard one Serjeant More threaten to shoot Glen- 
ure, on account of his hard usage of the tenants oi 
Ard'«hicl. 
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1752 J'lrdicl of Ike Jut-y. 

They found * iinatiimous/i/^ the pann«1, Junes Stew* 

* art, guilty, art and part, of the murder ok Colin 

* Campbell of Glenure/ 

Scntcjicc qflfie CowU 

Tlicy adjudged the prisoner to be taken, on Wed. 
ncsday the 8th of November, to the south side of 
the ferry of Ballachelish, to be hanged on a giWiet 
tilt he be dead, his body to be hung in chains, and 
his personal estate to be forfeited. 

The Duke of Argylc, Lord Justice General, then 
addressed the prisoner in a speech of considerable 
length; a speech upon which I decline to preoccupy 
the reader's remarks by any of iny observations. 
The Duke began by telling the prisoner that he had 
s * most impartial trial,' and that he had been prose- 
cuted ' with all the moderation consistent with the 

* crime* of which be stood accused. His Grace then 
speaking of (be murder of Glenure, whose opprcs* 
6ioBs appear to have so deeply affected the family of 
Ardshirl, and their dependants, told the prisoner, 

* it may be said of you, that you Qrst eat his bread, 

* and then shed his blood.' 

After descanting upon the different rebellions 
raised by the p:irtisan3 of the house of Stewart, and 
particularly that of 1745, the Duke proceeded: * If 

* you hid been successful in that rebellion, you had 

* been now triumphant with your confederates, 

* trampling upon the laws of your country, the liber- 

* ties of ypur fellow subjects, and on the Protestant 
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.* religion: you might hive been giving the bw where HAS 

* you have now recei%'ed the judgement of it; arid '^"'^ 
.* wc, who are thi* day your judges, might have been 

* tried before one of your mock courts of judicature, 

* and (iienyou Jiugfit have been satiated •a.ith the blood 

* f^'aity name or clai to xvhtc/i you had an aversion.* 

* Though you don't now stand accused as a rebel, 
' nor am I permitted to call you a traitor, beciuse 

* h'ls Majesty's undeservod mercy to you did several 

* ycar» ago restore you (o the state of au innocent 

* man; yet I may say, with great force of truth, that 
' this murder has been visibly the eflect and consc- 

* quence of (he late rebellion.' 

The prisoner then addressed the Court in these 
words; * My Lords, 1 tamely submit to my hard sen- 
' tcnce. I forgive the jury, and the witnesses, who 

* have sworn s^eral things falsely against me: and 

* I declare before the great God, and this auditory, 

* that I had no previous knowledge of the murder of 
' Colin Campbell of Glenure, and am as innocent of 

* it as a child unt>OTn. 1 am not afraid to die; but 

* what grieves me, is my character, that after age» 

* should think me capable of such a horrid and bar* 
< baruus murder.' 



On the fatal day, the prisoner was escorted by a, 
strong military guard to the place of execution. Il9 
produced three copies ot a paper containing his dy- 
ing speech; one of these he delivered to the civil ma- 
gistrate, another to the commander of the troops 
which guarded him, and the third he read with a 
distinct vmce to a groat multitude of spectators which 
bad come to witoess his «:Lecutioo. Apd in hia 



1752 speech,* which was very minute, he denied all ac- 
""■•^ cession to, or previous knowledge of, Olenure'S 
murder. The minds of the spectators^ already en- 
gaged with the circumstances of this extraordinary 
trial, and the atrful scene which was before them, 
were struck with supcraiitioua terror at the lompest 
which raged during the lime of the execution. And 
the prisoner went through the last act of this trage- 
dy «'ith composure unalloyed with meanness, and 
fortitude not tinctured With arrogance. 



A criticism upon the nature and amount of the 
minute detail of cifcumstantiil evidence led In this 
{irosecution nuuld fatigue the redder, and swell this 
jri&l io 1 size unsuitable to this rt'ork. I shall there- 
fore briefly call the reader's attention to the leildirlg 
circumstances tending to the conviction or acquittal 
of the prisoner. 

The guilt charged against him is, that he Was ac- 
cessory to, and art and part in cotispifing the mur- 
der of Glenure, which was perpetrated by Allari 
Breck. Stewart. Therefore, if there be not legal evi- 
dence that Allan Breck was the murderer, the diargc 
of guilt vanishes, and it becomes perfectly Unneces- 
sary to consider the second proposition, viz. the ptl 

• Scots Magazine, vol. XIV. p. 509, 5SJ, 55S. The spcrcb 
ii printed in this Magaiine. Mi. Stcwatt coiupliins in icot'tbo 
harKli ^nd unfair treaunc-nt he suSeret! rromthe proMKUlws, from 
the 10th of May, Uiai he was appidirndoi without any virilttn 
toarrant, and caniej prisoner, under cloud of niglil, to Foil- 
Williiim, till the end of hU trUU 
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toner'ii accesMon tb the murder dlledged tofaaVebeeh tT.>iS 
coliimitted by Allan Breck. <— >o 

The only posiilw evidence reialiTe to the pcrpe* 
trator of this murdef. Is, that it tfas committtd by 
* i man vith > short dark coloured coat,' abd this 
]], in some r&spcct, applicable to Allan Breclc, as be 
WIS seen on the day of the murder^ not far trom the 
place where it waj committedj dressed in a dun eo^ 
lourftd gt-^at coat, and dark short coat. Allan drcctt 
did ffequently titt threatening cxpmblons against 
the deceased, abd he did display the mast inclubita. 
ble eigng of teat abd guilt. But it is certain that his 
guilt, OS a destrtet, was heightened by his having 
been in the rebellidn, and that hii lite *is thus fbt- 
felted to his cnunii-yj and the reader ma^t detertnine 
with himseh' U'hethef Allan Bretk's feat of being 
apprehended proceeded from the desertion, at which 
be *Ai tiotdriotisly guiltyi or fmm tbii recent mur- 
der, 0f trhlth, even independent of guilt, he had 
reason to conclude he would be suspected, on ac- 
(Uttint of his connection with the family uf Ardshiel> 
and nf his ftlgitlve and wandering life. . 

The circumstances from which the prostcutors in- 
ferred the prisoner's accession to this murder, may 
perhaps be fit enough to excite a suspicion of guilt 
in the speculations uf the closet, but 1 apprehend 
them to be in the highest degree Improper and dan- 
gerous, 10 be produced as evidence to affect the life 
or fortune of a prisoner in the tribunal of justice. 

The circumstances were sliortly these: that Allan 
Breck, a kinsman of the prisoners, paid him a viiiit 
three days preceding the murder, sat wltJi him and 
Other company at supper, and slept in a batii: that 
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Allan Breck put off his French clothes, dressed him- 
self ID 3 short cuat belonging to the prboner, or his 
son, ere he went to work in 3. field uf potatoes; and 
next morning, when he left ihe house, went ofi'dress-^ 
edtn the short dothes, and lelt his own; which, by 
the bye, he had done upon former occasions: that 
the prisoner, upon the search that was co be made 
for the murderer of Glenutc, supplied with money, 
for the purpose of making an escape, his kinsman, 
Allan Breck, a fugitive, and a deserter: that the guns 
about the prisoner's house were hid, in a country 
where it was a crime to be possessed of arms: that 
the prisoner had used repeated expressions of resent- 
ment and of vengeance against Glenure; and that, 
after the murder, Allan Breck expressed his appren- 
sion lest the prisoner or his son should be betrayed 
by their own tongue. 

. These are the amount of the evidence against the 
prisoner, which resulted from a scrutiny, by no 
means warrantable, into his life and conduct. The 
rigorous durance iff which he himself was confined} 
and his son and servants' being kept close prisoncre 
in separate apartments, have been already mention- 
ed. His repositories were thrice searched by the 
prosecutor's relations • without legal warrant, and 
attended by a military force: and every circumstance 
of his life and conversation, for a period of two yean, 
WAS raked into with the most invidious industry. 

• The trill of JamcE Stewart, p. 34. EJlnburgh, prinwd & 
Hamilton at) d Balfror, 1753. Tbis piibli cation, which coiitdins 
the speechci of the Lord Judiee Geneml, and of the couubcI, » 
well as tlic whole of the recorded triitl, swcth to the CDormout 
bull; ofi87 page* Svo. 
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But this last mode of extracting evidence, and the IT59J 
result which flowed trom it, require to be particular- '"'"'^ 
ly considered. 

Where there is no positive evidence demonstrat- 
ing the author of a mischief which an individual 
has sustained, menacing expressions may be justly . 
admitted, along with othEr circumstances, as a link 
of the chain of circumstantial evidence against a pri- 
soner. But, to lay much stress upon general expres- 
sions of resentment, and even of vengeance, sudi as, 
' I wish he were hanged;' ' he Is unworthy to Uvc;' 
■ I will cause him to repent it,' or the Uke, would 
lead to a conclusion equally false and fatal. In so- 
cial intercourse, the energy of our expressions of ap- 
plause or of censure, of gratitude or of resentment, 
is often proportioned to the strength rather of our 
language than of our feelings. But, if a deep and 
mortal blow be meditated, I apprehend the deviser, 
instead of suiting his expressions to his purpose, 
would endeavour, by the smiles of his countenance, 
and the smoothness of his langtiage, to conceal the 
rancour of his heart. 

Let any person who has laboured under embarrass- 
ed circumstances, who has felt for the dbtrcss, for 
the impending ruin of his family; who has bceii 
chastised by the rod of power, reflect upon the ex- 
pressions of Eesentment and of anguish which may 
have escaped him when his heart was open to a friend, 
when his passions were inflamed by liquor; and then 
let him condemn (if he can) the prisoner as a mur- 
derer, on account of the expressions of vengeance 
which arc proved against Iiirn in the course cf this 
trial. 
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I75B Th^only part of the cvidrncc aSJJCtiriR the prison- 

^**^CT which makes a serioua impression upon njc, is 

what fell from AlUii Ilreck in ibe wooij ot Koali^ipa- 

<»«i> '.thftt he WIS ufraid lest ihe prisoner's son 

* might be betrayed by bis own tongue*.' The fulluwp 
ing'reasoiis, however, lead me to doubt the safety and 
proptiety of making such an expnsNiun as ihi> (be 
foundation of taking away the life and hme of 
a pnuwcr: Into, The witness who dcposfd to it 
trembleii under the rod rf power; he had been a>n- 
flned to doss custody in Fon-Williani, and perhaps 
dreaded that be himself might be brnugbt to trial for 
this murder. UdOt Tbe smallest \'ariatioQ firom 
Ian Breck's expression, proceeding from niiiconcep 
tion. or want of memory iii the witness, or from 
the mistake of the interpreter who translated ihe 
evidence, might make an important difTerenw in the 
conclusion to be drawn from Allan Qicck's vrords* 
l^or imtancc, if Allan Breck, instead of Biytng he 
was afrjid the prisoner's son ' might he bclrai/eei by 

* his ovM tongue* did say, he was afraid the priwn- 

* Unjcm t)i»t rule ifi i))C wHptimti of vitiiing iii<r sins of the 
f-utier upon the cliildren is to be irnft'cii by our law, anj iJie »in» 
of llie cliiMien ate U> be vUhed up-^m tlie f.itliei, 1 entertain a 
iUiiit suspicion <Ii«t a raisl.ike has Inen cominiiled in the course 
of lliis ti'itl. *nd dial (if any of the family was goiliy) the pri* 
som-rhai been hanj^ei iiutead of' hit &on AUu. Tho circa m> 
Sianci^s of iht little gua in the deposiiigtti ol~ Diijtalil and John 
Heg MfKColl, aRcl Allan Brack's fear le^t tlie pri^oiier't wpi't ya^gw 
itjoulij bt^lrsy him, aSi^rd a more pointed evidence ag;)in«t the 
ion thai any *HicJi ii adduced against ihe father. i)t-iide«, it it 
vrOTlhy of icmiiik, that the prisoner's son had a coat precisely of 
the S'lnic malce and colour with ihdt wliicli Allan fiitcfc were on 
tlie day Glenurc wai iniJidcred. 
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er'sson * might fall a victim to his ores tou^uc;* in 17.5*-' 
this case, Allan Breck would have said no raore than '-"'^ 
what was notoriously just and true, viz. that the re- 
sentful expressions used by the prisoner and his son 
against Gtenure would bear hard upon them. 

This trial, upon the whole, points out ihe propriety 
of two alterations being adopted in the criminal-law, 
of Scotland: IrtJO, That the prisoner siiculd here, aj 
in England, have a power of chjllenging a certain 
number of the jurors, without cause a^Mgned. 2r/u, 
Tliat, in the Highlands of Scotland, where the di- 
stricts are peopled by tribes or Clans, between many of 
which inveterate feuds did subsist, a prisoner should 
have it in his power to say, ' 1 who am a Stewart will 

* not be tried by a jury of Campbells, for the murder 

* of a Campbellj' or, ' I who am an officer of excise, 

* will not be tried for the murder of a smuggler, in 
\* a country where all niercUams, farmers, i'cc. are 

* smugglers.' And, as the lawj'ers for the crown 
have it in their power to bring a prJiuncr from the 
district where he lives, or wiiere a tiinie has been 
committed, to iland trisl before ilie Higli Court of 
Justiciary at Edinburgh, so a prisoner likewise should 
have it ia his power to avoid the prejudices which 
may be entertained of him in a particuLr district, 
aod to claim being tried at Edinburgh. 
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Malcolm M'Grego}\ alias Jofm Grant, for Hit Mur- 
der of Juhii Sfewiirtt hnth of the Parhk qf Ci/eit- 
gairn, hi Abcrdeeiishirc^Doctrine qf Prcscripiiwt 
<if Crimes Established. 

J- HE prisoner was brought to trial before the Cir* 
' ' cuit Court of Justiciary, at Aberilccn, in Spring, 
1773; but as he pleaded ia bar of the action, a gen- 
eral point of law of gieat importance, bis Majesty's 
Advocate depute deserted the diet,* recommitted the 
prisoner upon a new warrant, and served him with 
a new indictment; upon which he was tried before 
the High Court of Justiciary, at Edinburgh, on the 
aeth July, 1773. He was charged with enticing 
John Steuart tenaiit in Abergairn, on the evening 
of Christma'^ day, 1747, to a remote p!ace,and there^ 
from premeditated malice, striking him from behind 
with a stick, and then Blabbing him in the left side 
with a durk, so tiiat he died that same night^t and 
that, before his death, he declared it was the prison- 
er who had thus assaulted and wounded Itim: that 
the prisoner immediiitely ilcd, chaiiged his name from 
Malcom M'Grcgor to (olin Grant, and had no: since 
been seen in that part of tJie country, excent to a few 
persons privately, and under cloud of night. — And 
that a warrant for apprelicnding him was issued by 
the late Lord Minto, on the 2 1st of January, 1 7*8} 
but, by reason of the prisocer'a changing his name 

* I. (■• drnpped tlie proiecuiion. 
f Rccordi of Jtmiciur;'! 2Cih Jul^, Sth Aasiut, 1773. 
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and place of abode, he never could be found till Ute- 177S 
ly, that he was discovered and apprehended by the *"'*^ 
sheriff of Edinburgh. 

The celebrated Alexander Lockhart, counsel for 
the prisoner, represented to the Court, that no ac- 
tion could lie upon this indictment; because the 
crime charged in it was said to have been commit- 
ted in the year 1747, and consequently xvas pracribed 
bi/ the Lipst qfviore than Ixccntif years. Counsel were 
heard at great length. The Court then ordered 
both parties to lodge iri/bniialio?is\, in order to their 
being recorded in the books of adjournal. 

In the information upon the part of the Lord Ad- 
vocate, it was ar^ed, iino. That the vicennial pre- 
scription of crimes in the Roman law, which the 
prisoner made the foundation of his plea, did not 
extend to every species of crimen but that, in those 
•of a deeper die, such as parricide, and some others 
inter grav'tora delicta, no prescription took place. 
2dOy That the zvn\ law vr^t no part of the common 
law of cjcotland, although its rules were often adopt- 
ed, and itt principles much respected, in such cases 
as di! not fall within the enactment of our statutes, 
the decisions of our Courts, or the opinions deliver- 
ed in approved systems of our law. His Lordihip 
next maintained, that, in the common law of ikot- 
lanJ, there was no vestige of a prescription in crimen; 
for the puniihmcntof murder was a part of the most 
ancient common law uf Scotland; but our old trea- 



f A law C.1K !n Scotland, which containi botli tlie fict and 
arguBOCTU, is M>nie£iinirs onthlcd :in infdmeiim, aad moieiirn* 
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I77J tise3 made no mention of the doctrine of prescrlp* 
■""■^ tion; nay, the word prescription was not to be found 
till the year Hfi9, when It was introduced in a sta- 
tute, and,. even then, it related to civil obligations, 
and not to crimes. — His Lordship maintained, that ' 
the opinions of our conitnentators upon this head, 
vhich were urged in behalf of the prisoner, viz. 
those of Sir George M'Ken^it', Mr. Forbess, and Mr. 
Erskine, were neither sufUciently espHcit, nor of 
'sufficient authority, to make the prescription of 
crimes be deemed a part of our law; and, on the 
other hand, Lord Founrainhall l.ud down this doc- 
trine, that the vicennial prescription of crimes had 
iio'place with us. And that, in the whole of our re- 
«-nrds, no judgement could be found sustaining this 
ple^ in bar of action, while there were many in* 
stances of persons being tried for crimes more than 
twenty years after their commission. Farther, it 
was contended, that by the late of Gwl, ixiikk is tt 
f/trt qfv7ir ia7t\ there is no prescription of murder. 
And. lasflj/. That it would be highly inexpedient to 
establish a defence in bar of prosecution against a 
murderer; because nothing contributes njoretochecfc 
murder, and other attrocious crimes, than an impres- 
sion upon the minds of the people, that, when oo<e 
committed, no lapse of time will expiate the oflcnfc 
in this world, or prevent the punishment. There 
was also subjoined to the information for the prose- 
cutor, a list of cases from the books of adjournal, 
where prisoners were tried at tlie distance of more 
than twenty years from the commission of the crime. 
Tliey were mostly in trials for witchcraft, and one 
of ihuni lor incest commiucd thirty-five years befojc. 
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It was Mated in the iotbiinatioii for the prJunner, 
that, although consciouH of innocence, and cvnaln 
that he could not be convicted by i lair proof of th« 
crimes laid to his charge, his counsel had thought 
it their duty to plead the ohviouH defence of prcNcrip* 
tion, in bar of this prosccuiioo:— 'I'hat, in a pfriod 
of twenly-fivc years, which had t-lapscd iKiwrrn tlu 
death of John Stewart, whom the priMXKT was ac- 
cused of having murdered, and his commitment, In 
order to stand trial, he had resided constantly in 
Scotland, and chiefly in Aberdeenshire, ifie ibcalro 
of the alledgcd crioie; that he h^ publicly carried 
on bonn^ss, in an honest and industrious manner, 
and with an unexceptionable character^ and that the 
change of his name, and place of abode, vu owing 
to the attempu of a recruiung seijtfanE to trepan tufa 
at a boklier, which induced hiui tu lay aside ihc nam* 
of Macgref^ur, which was pr'JKribed by Uw, and to 
assume that of Graot. 

Upoa die point |tif bn*, it was ar:gued, iluc a vi. 
CEBoid preicripiioD of crime* wa^ a« eoubfisbed 
doctrine of the Romas law; and* in ntpport of it, 
several texts froon the CorpM iuris CiviU*, and other 
amhorines, were qumedi particularly. Cod. ^b. V. 
til. ifS. L J:i^ lib. 1. tit. 7. t 4. digevt.; lib. 44. Ot 

a.i is^ Hb. 49. tit. 14. L 1. S 4^ fib. 4«.tn. it. 

L3« fib. 4&. tic JC L J24 and Matthcus , Ttt. de 
Bam^pamt T—pjorii; Voet. lit. de Uiverab «c 
Tv mp m J Sbm IVimbi iptionibai, S <i^ Cujaoua^ «o^ 
4. coL ISSB.; Bdxkecdiu ad rwde6tae, lib. 44. lit. 
8. S 37a &C. &C. h was nmoiained, that the civil 
law was one uf the fuunLtiiu of our juriapr 
and, in tea&ty, a part of it, where €«r ow 
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J77S customs, and the decision of our judges, are wleftt.* 
'^'^ And the authority of our commentators on the Scots 
law, particularly of Sir George Mackenzie, and of 
Mr. Erskinc, was quoted in support of the prescripr 
tios of crimes. The opinion of Founuinhall was 
said to refer to l case of murder which had happen- 
ed only eighteen years before, where, consequently, 
the vicennial prescription could not take place; and 
that even Fountainhall admitted, that lapse of years 
might in some measure expiate a crime. 

As to the list of cases given in by the Lord Advo- 
vatc, where prisoners were prosecuted at the dis- 
tance of more than twenty years from their offence, 
it was observed, that most of these were for witch- 
craft, which, like apostacy, is a crmit'Jt cotilinutimt 
for it was held,— o/Jfe a ■a.ilch^ alwai/s a witdu Bo- 
sides, that, in the prescription of crimes, the same 
rule must take place as in the prescription of ac- 
compts, viz. that it runs not from the Brst, but from 
the last article. As to the case of incest quoted for 
the prosecutor, where a man was hanged, at the dis- 
tance of thirty-five years, for lying with his wife's 




• To jee AU publicly coniradietcd mast excite a smile in a per- 
iiOA who hai unilcigi^iiir a pinfcssional cduc^ition for ihe Scatlisli bar, 
er wlao itinthele^^ticquainced with ihe proceedings of out count 
of justice. Before a young genclemiin \% admitted to tlie bar, he 
undergoes a strict exunin^tioi) upon the civil Uv: znd it is only 
within these forty yeirs, or thereabout, that it was thought nc- 
ceis.-try to ordarn a candidate for the profetston of a lawver to un- 
dergo aa examination upon the Scou Uw, properly w cjUud.^ 
The tnformaiion for his Majesty's Advoc.iic against the GUtgow . 
rioters, A. D, 1725, has tlicse words: ' Bv iic Roman law, 
vihkh it the common lav c/ tlut hin^donfi' Retordt of Justiciarft 
25th September, 1725. 
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daughter/ it was answered, that no counwl appear- 1773 
ed for the prisontr; that no defence was Dfi«red foe 
him; and that it happened in times worthy of such 
a sentence, viz. those of fanaticism and usurpation. 
The counsel fur the prisoner also referred to the ait 
of Macleod of Assintf a» a precedent in support of 
the prescription of crimes. The case was this; Mio» 
leod was tried on the 2d of February, 1674, upon 
an indictment cburging him with several treasonable- 
crimes; vix. ist, "With betraying, under trust, the 
late Marquis of Montrose, his Majesty'i Cotnmis* 
saoner, and Lieutenant-Gen cral, and delivering him 
a prisoner to the rebels in A. D. J649» who murder- 
ed himj for which the said Macteod of A$sint re- 
ceived a reward of 400 bolls of pieaL 2(f, With hav- 
ing, in A. D. J 654, assisted the English rebels com* 
manded by General Morgan in burning »nd plunder- 
ing the north. 3d, With having, in A.D. l(>69, 
exacted arbitrary taxations upon all shipping that 
came to anchor in any of the creeks belonging to the 
prisoner. And, *to, With having, in A. D. l(>70, 
fortified and garrisoned his house of Ardbreck, and 
defended the same against the sherilTof Sutherland, 
who had hia Majesty's warrant to fject him. Now, 
although the two first articles in the indictment are 
by much the deepest of the crimes with which Mac- 
leod of Assiot was charged, his Majesty's Advocate 
declared, * he did not in&ist upon the two first crimes 
* \iix]\&i i/ut on/j/ as agp-axalions.' Which ihc pri- 
soner's counsel alledged could proceed alone from the 
crimes being prescribed. 



* See Index, article Tnttst. 
■f R«ord» of Jurticiary, Febnarr % 167*. 
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I7TS The Counsel for the prisoner likewhc argued, that 
the admittance of a pei-petual right of actions 
crimes xn'as inexpedient in every country; and, con-' 
»dering the nature of our criminal law, wis pecu- 
liarly so in Scotland. It was allcdgcd, that the de- 
rign of punishments respected either the criminal or 
the public. With respect to the criminal, the pur-' 
pose is to produce an amendment in his life and 
manners, or to cut him off from society, if the enor- 
mity of his crime indicates such depi'avlty that he 
may be looked on as incorrigible. But this cannot 
be answered by prosecuting a criminal after the years 
of prescription; for, if the seeds of guilt h^d not 
been eradicated from the mind, the various agita- 
tions to which a man is exposed from the occurrences 
of twenty years, must have made them sprout forth' 
into fresh outrages against society. And, if the re- 
venge of a private prosecutor demanded au expiation 
of guilt, what more terrible punishment, than that' 
a criminal should live under the continual apprehen- 
sions of an ignominious death for a period of twenty 
years? To drag a man thus situated to the scaffold, 
after a regular, industrious, and exemplary life, 
wcfuld as little suit the end of punishment which re- 
spected the public, as that which respected the cri- 
minal: for, with regard to the public, the end of 
punishment is to deter others from comoiilting the 
like offence; but no good impression can be stamped 
upon the public, when their compassion for the cri.' 
minal exceeds their horror at his crime, which must 
be the case when the memory of an offence is obfi- 
terated, while, at the same time, the inofiirnsive, 
perhaps exemplary, conduct of the sufferer, is con- 
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sistent with tlic knowledge of those who bcholJ his "7S 
sufferings.* The hws which relate to property, wise- 
ly regarding the security of our fortune afpinst ob- 
solete and endless claims, liavc establish^id a prescript 
tion of every species of civil action; much more ought 
the Uws to secure the peace of mankind, by limiting 
the right of criminal acCion, which at one blow may 
complete the threefold ruin of fortune, of life, and of 
fame. Besides, a person suspected (tf an offence may 
lie under great disadvantage by the prosecutor's hav- 
ing an unlimited power of choosing his time of ac- 
tion. He may bring it at a period when thrre is 
such a spirit of violence in a country against a man, 
a party, or a crime, that, in the ferment of people's 
minds, accusation may be equal to conviction: and, 
besides, in a long lapse of time, the death or absence 
of witnesscis may deprive a prisoner of his plea oi alibi. 



• Within tlicsc four or five years, a person retui-neJ to thit 
country with an affluent foriiine and respecttble character, wl»o, 
in an ZJtxXy period of life, absconded on account nf hit being con- 
cerned in the mob wliidi lunged Poneous, A- D. 1736- WliaC 
good purpose cniild it uivc :n indict this m^t\ capitally upon hh 
retom! f For 2n ;iccoiint of the Portcoiia mob, sec Anioi's Hii- 
tory of Cdinbiirgli, p. 30G.} Or what gond purpose cculd it mx 
WTWlobring 8 proiocution against therioier»w!,f^, in A. D. 177^ 
buiRcd lUe Popish chapul, committed hciuEebrc.tLln;;ar)d rohber)' 
upon thu priMt, and asiatdicd the hoitsec of many rvspcctabl; ci- 
liKcns whom they tuppnsed to befr end tiic Popish bi!t? Yet, had 
not the public piotccutot, ftom whatever motives of i*uity or li- 
midKy, omitted to raiw; a protrcution lor har.gii:jj ilw ting-l»adert 
in ihii Kene of tumult and devd^tation. I^/irml/ teliet:f iliat ttK 
burni<t»nf' l,imdoa, .Lit. \'!&0,tri^'t!il >):■( liiiv«tioppi:ieJ. AtlesR 
iv U GCTiain, that a popular orator, in li^irmsuing hit fiicnds picTi- 
otu lo tin* dreadful event, would not hive had iiicJi e-visf to W,iit 
of the galliuf rxaaipte "fthr Srof*. 

LI 
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1773 provocation, self-defence, that the deceased Jied a 
'^"'^ natural death, kc. 

If prescription of crimes be espedient in general, 
it is so in n special manner jn Scotland, whether we 
regard the powers of the prosecutors, or the nature 
of our laws. As to the foimer, the Lord Advocate 
may prosecute any person for any crime hs chooses: 
•his Lordship is not restrained by the necessity of a 
grand jury's finding a bill; nor is a coroner's inquest 
called upon the body of a person deceased tu ascer- 
tain the cause of a sudden and suspicious death. It 
is wretched argument indeed, to alledge that this 
[power is not dangerous, if restrained by no limits of 
[prescription, because of the benignity of the Prince, 
[Or the personal character of the gendemen who are 
[appointed to the important oiEce of Lord Advocate. 
LSalmary laws are not made In tyrannical times, but 
in a mild and equitable reign. Thus the opportunity 
of guarding against oppression, in general, occurs, 
when there is the least prospect of opprcsfion being 
at hand. But, however safe we may be from op- 
pressive prosecutions at the instance of his Majesty's 
Advocate, what security have we but the lapse of 
time, against the invidious actions of private prose- 
cutors, who, iniiigated by malice, or with a view 
lo extortion, might call upon a man to answer for 
the sins of' lus yotilhf after he had become a grave 
and respectable citizen, and the father of a numer- 
ous family? For prosecution is granted, in its utmost 
latitude, either to the party injured, or to his neareat 
heirs; nor can the Lord Advocate withhold his con- 
currence*. Should connubinl love be turned into 

* Consent to tlie pioiecution. 
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dndly rancour, either the husband or the wife may I7"S1 
prosecute the other for adultery to (/m e^l'ct <iJ'a capi- ^""^^ 
tal punishment* 

The healing hand of preiaiplion is no less expe- 
dient in relation to the nature of our laws. To say 
what is a capital crime by the taw of Scotland, and 
whzt not; or, at le.ist, whst has been, or has not 
been so, within these hundred years, is no easy mat- 
ter.l Our indictments are laid sometimes on the 
statute, sometimes on the u}inmon, and sometimes 
on the Mosaic law alone. Many of our penal sta< 
tuteF are wild, tyrannical, and incorrect; and in few 
of them anterior to the present ccntur)-, is there a 
limitation of the time of raising prosecutions upon 
ihem. Happily the Scottish treason taws arc now 
abolished, and those of England substituted in their 
room. Prosecutions for witchcraft too are driven to 
the realms of night. But still the laws against Pope- 
ry, bla-pliemy, duelling, adulter)-, and suitidc,t may 
be used as ample engines of oppression. Besides, 
there truly is do reason why cither the public or pri- 
vate prosecutor sltould be indulged nith an unlimit- 
ed lime of bringing his action. If the accused ai>- 
scunds, his llij^ht will not cut off the right uf pro&e* 



N 



* $.'£■ a rcmnrlEib^e Lriiil of this iort (ij/hi. Iiulcx, Adulterf, 
H'liitljr a]j-.(ii)»t FriKT. 

\ If the mAei ta alre.itjy m^^ficd of tliis from same of tbs 
triali for tie.uon and muider pic^eituJ abovf, be will noC tee (k. 
cation to alter hif O[]inion, from a pcrui.il of the subxc-^uent pun 
of ihii wonk. . 

J A^ tlic penal coRW()UAncct of iMt ciimc can only t»kc p!a« 
afwr dcaiii. it' (lie rii^ht of proKcuiing tor i^ie penonat tiXMie of 
ilw deceased be uut limited bf pretcriptiooj it muit OKtimic Jor 
ever. 
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1773 cution; for, if he does not appear in Court to answer 
"^"^"^ to the indictment which may be brought against 
hicn, the sentence of outlawry, which passes of 
course, will preserve to the prosecutor a perpetual 
right of action; therefore, the prosecutor may blame 
his own negligence, if he has lost his right of prose- 
cution, by omitting to obtain a sentence of outlawry 
[against the accused. And, if no symptoms, nosus* 
kion of guilt, have been discovered in a period of 
ItLCtilg 1/ears, or, what is the same, none that can 
justify the raising a prosecution, it is better that the 
prosecutor should then be deprived of his right of 
action, than that a person should be called upon to 
defend himself against a capital indictment, at any 
-distance of time, however so remote. 

The Lords having considered the informations for 
ihis Majesty's Advocate, and for the prisoner, pro- 
nounced this interlocutor: * In respect it does not 

* appear that any sentence of fugitation passed a- 

* gainst the pannel, they therefore sustain the de- 

* fence, and dismiss the indictment and the pannel 

* from the bar.' 
I remember to have listened with attention to the 

pleadings in this cause, and to have looked with an- 
xiety for their Lordships* judgement. The satisfac- 
tion I felt when it was pronounced, is not abated up- 
on reflection. This judgement, indeed, is of a very 
difFerenl cast from the general stile of the decisions 
of this Court in the last century. It 15 a just, but 
trite remark, that a wise system of laws tends to 
humanize manners; bui it is no less true, that liber- 
ality of sentiment, and gentleness of manners, hu- 
manize the rigorous doctrines and discipline of the 
law. 
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TUMULT WITHIN BURGH, 



David Mowbtv^i Shoemalerjjur excUhig a Tumuli in 
ilic Cilif q)' Edinburgh, and rescuing a Baker xchom 
the Hangman vas -arhipping Iftrougk the Canongate, 
b\f order qf the Magistrates. 

J. HE preamble to one of our old statutes emphati- 
cally describes the disorders which prevailed in this ^^_' 
country from one of the worst of political evils, Mr 
relaxed anit of the mil magistrate. * Foi*asnicikIe 

* (says the statute) as the oversight and negligence of 

* the civil magistrate;;, and judges ordinar within this 
.' realm, in putting of decreets to execution, punish- 

* jng of malefactours and rebells, utherwise using of 
« their otiices, as becummis, partelie for regard, and 

* feare of Strang pairties, and hazard of their own 

* livesj and pairtly throw want of sufficient prepar< 

* ation for that effeft, is the original and principale 

* cause quhair fra' the great conhision and disordour 

* of ihis lande in all estaites procccdisj.' Therefore 
by this, and other acts of parliament, it is statuted, 
that the raising or assembhng within bnrough, con- 
veotioui of the people, without special licence of the 

• Trcta which. 
\ Maiy, Pari, d- c. SS.i Jamct VI. Pari. 13. c. IS'kPiuL 18. c. 17. 
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168G Sovereign, or authority from the magistrates of tlbo 
^"^^ borough; especially, if' such pettpic should presume 
to arm themselves, to display banners, to beat the 
drum, or sound the trumpet, or to make use of o- 
ther warlike instruments whatever, it is statuted, 
that persons thus olTcnding shall suffer the pain of 
death. It is further enacted, that, whoever shall 
disobey and resist the authority of the Magistrates 
qf Edinburghy or their oliicers, in the execution of 
their duty, shall suffer the iike penalty. 

The prisoner was tried on these statutes.— On 
Sunday the Slat of January, i6S(i, a rabble of jour- 
neymen and apprentices in Edinburgh, leagued with 
some students at the University, among whom fao- 
atical principles had of late made an alarming pro- 
gress,t assembled for the purpose of insulting and io- 
terrupting those of the Popish persuasion in the ex- 
ercise of their religion. Their indignities were dir- 
ected at the Chancellor's Lady, and other persons of 
that faith, when dismissing from their place of wor- 
sliip. The mob, many of which were armed, pelted 
the members of that congregation with stones and 
dirt, rifled some of them of their clothes, and mal- 




f Upon ChTi!itin3i.(U]r, A. D, 1S80, the Magistraiet of EdiU' 
burgh, from Ui:iC decent tc&pect whUh wa$ due to tbc Duke of 
York, who was then in the city, inteirupted the *tu(!c:iU in their 
solemn p;oce»!iion of a Pope^buming i so tliat they were f^in ta 
burn him post husie in an obscure part ot the town. On the 1 1th 
of the ensuing monib of January, the house of Pitestlicld, the 
seat of Sir J.imei Uickt I-.ord Provoit of Edinburgh, avii wiU> 
fully SCI on fiie, and wiili xll the rurnitine, burnt to the ground, 
not without the most piegnani smpiuon thai it was set on fire by 
t!ie iiudifnis at the University. Ainot's Hist, of Edinburgh, 
p. 362. 
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treated them in their persons} and then proceeded 1686 
to the High Street nf Edinburgh, where, with iron- '^"'^ 
bars, and other instruments,they attempted to break 
open the houses of several cf the inhabitants, and 
did resist the magistrates of Edinburgh, and the 
Commander in Chief of his Majesty's forces, and 
the troops under their command, and wounded sev- 
eral of the soldiers who were assembled in order to 
disperse the mob. 

The military having dispersed (he mob, and sev- 
eral of the rioters being apprehended, the magi- 
strates, next forenoon, ordained one Grieve, a bak- 
er, an active person in the tumult, to be instantly 
whipped through the dly by the common execution- 
er. To save the delinquent from undergoing the 
punishment awarded by the magistrates, the prison- 
er Mowbray, and his assoclaten, collected a mob a- 
fresh, rescued the baker, from the town officers and 
the executioner, and carried him ofTin triumph. 

The prisoner was served with an indictment, 
charging him with having transgressed the statutes 
already specified, by being engaged in this tumult; 
and his Majestj-'s Advocate declared, that he restric* 
ed the libel against the prisoner to his ' accession to 

• the tumult on Monday in the forenoon, in rcscu- 

* ing the baker from the execution of justice." The 
Lords found the libel, as restricted, relevant to infer 
file pain of death. 



THE PROOF. 



The prisoner judicially declared, that be was present 
at the tumult libelled, and a$si:^ti.'d in rescuing the 
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1686 baker from the lown-officerf. He craved God and 
the king's pardon for his offence, declared that he 
was heartily sorry for it, and came in the Kinp's will. 

George Macfariane, one of the town oiUccrs of 
Edinburgh, deposed. That on Monday last, as he 
was employed by the magistrates to execute the sen- 
tence against Grieve, the prisoner was one of the 
mob which rescued him. The deponent called out to 
the prisoner to be goue; but this he refused, saying, 
* he would take part with the trades;* and, upon 
Grieve's being rescued from the town officers, the 
deponent saw the prisoner take Grieve by the hand, 
and march off with him amidst the mob. 

John Thomson, town officer, deposed, That, on 
Monday last, lie saw the prisoner amidst the mob 
which threw down the town officers, and rescued the 
baker, and heard him declare he would stand by the 
ira^6'5.— Two more witnesses swore to the same pur- 
pose. 

The jury unanimously found the prisoner's acces- 
sion to the tumult, in rescuing the baker from the 
execution of justice, proved by his judicial confes- 
sion. — The Court adjudged the prisoner* to be takeii 
to the Cross of Kdinburgh on Wednesday next, the 
lOth of February, and to be hanged oq a gibbet till 




• Fooniaiiihall lays two persons were tried this day fnr Iwing 
eoneemed in this tumultj but lie daes not mention th*ir niuntt. 
TliB records of judiciary testify, tlial no person was irit'd or out* 
lanrd on account of this tumult, ut this lime, c»ccpt Mowbray, 
aor at any oihcf time that I know of, except on the SGib of th.it 
Mmc month, when Kcilh, whose trial is also in<-ntioncJ by Fottn- 
tainhnll, ■"m tried and convicted. Sec roiiiitniiJiaH's Dcciuons, 
tdI. 1. p. 401. 407. 
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lie be dead. It appears that the Privy Council grant- 168fl! 
ed the prisoner a reprieve till a short day. Whether '^''*'^, 
he got any farther respite, or was then hanged, is 
uncertain, as the records uf Privy Couaci! for A. D. 
1686 are missing. One Keith, a fencing*inaster, 
was tried on the S6th of tlut month for accesnon to 
the game tumult^ u'as convicted, and wis hanged at 
the Cross of Edinburgh on the 5ih of March. ' 

Tlie discipline manifested in this trial, conviction, 
and execution, when conpared with a recent occur- 
rence, impresses us with no very favourable idea qf 
the present times. 

The tumultuous disposition of the rabble*, impa- 
tient at the price of grain after a succession of bad 
crops, had broke forth in a variety of outrage that 
required an esamplary and decisive check. William 
Spence, a matross in ihe second battallion cf artillery, 
was prosecuted by hts Majesty's Advocate before the 
High Court of Justiciary at Edinburgh, on the ISth 
of December, 17U*. He was charged in the indict, 
ment with being an active person in assembling a 
mnb, on the 7th of June preceding, at the village 
of i'ord, about ten miles from Edinburgh, for the 



• In tlieproBpectusof lliis wort wliich I published, I propoied 
to l»f before the public the aai of the muli-ut tioiem tut pillag- 
ing an<l demoliahin^ the liouse o( Mi. Campbell of Sliawiidd, 
A. D. 1725; bui, upon fuUjr examining and coniiiiermg ihi; <lurge 
xgainti ihc piiioiiers the in formal ion* fur hia MnjcMjf's Advocate, 
and them, the !:iterlocut«ri of the Court of Ju!>liciury upon ihe 
dcftnees iCated for the priioner=, the proof led in the caucc, the 
*-ordxct of the jury, and the judgement cf ilie Courli 1 ay, upoa 
a coniidrraiioa of the whole circumstances, this trial, accoidiiig 
toiDjidKU, K in many i<c>pectB improper for fublicaticn. 

Mm 
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IC86 declared purpose of demolishing a disiillcrj';' — ^wttli 
^"""^ exciting a number of colliers to join the mob;— with 
breaking into the distillery, and actually setting Gre 
to one or more of the buildings with his own band«.t 
f ■ —As the evidence in this trial is not recorded, 1 have 
it not in my power to speak from my own know- 
ledge as to the evidence of Spence's guilt: but, not- 
withsranding that the crime was Kifjiil JirC'raishig; 
notwithstanding I have been informed by every per- 
son I have conversed with who was present at the 
trial, that the evidence of his guilt was complete, 

* the jury, by a great plurality of voices, found the 

* pannel Not Guilty.*, 
yhs consequences to a country, if juries will be so 

preposterous as to acquit a prisoner contrary to evi- 
dcnce, for a crime so dangerous to societj', are too 
obvious to require to be enlarged upon. 1 must, 
however, take the liberty to observe, that it appears 
requisite that the mode of summoning jtiries in this 
city should undergo some alterations, llie number 
of trials by jury in Edinburgh, before the Courts of 
Justiciary, Exchequer, &c. is considerable, and the 
jurymen are generally chosen from among the mer- 
chants, shopkeepers, and tradesmen. Those who 
follow the profession of the lawj are never called. 
The landed gentlemen, or freeholders, of the thret 
Lothians, are seldom or never summoned, except 



I 




' This distillery Wiu burnt to the ground. The damage was- 
vslimaled at iTTOnO. 

+ Rtcords of .Iimiciary, Deeember 13, 1764^ 

t The Faculljr of Adtroc.ite« daim an exempiion; ;ind l^.ot« 
who ptactisc at ihc bitr are undoubudlf enlilled to it. 
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in the trial of a landed man. The inhabitants of the 1646 
town of Leith, although men of consequence in the "■"'^ 
mercantile line, are seldom called but in tri.ib wtiich 
have some relation to maritime aifAirs. A practice 
has also crept in of not summoning vpon a jury, 
gentlemen who have preferred a residence in Edin- 
burgh to living at their estates in the country, and 
who, cansequently, cannot be called to attend tlie 
circuits in their respective districts. By these means, 
the rotation of duty of sitting upon jury comes very 
frequent upon that class of people which are in use 
to be called, and the duty imposed upon them is 
therefore heavy and uueijual. By tliesc means, also, 
improper persons are sometimes summoned to bit in 
jury upon a prisoner: for this important article in the 
iidministration of justiceis generally left to inferior 
clerks. — It a perfectly weU known that there h a 
description of men tu this city, of whom it could 
nut be expected that any power of testimony would 
lead them to convict a pri:ioner of certain crimes," 
yet who (it U bcUevcd) would listeu with gluomy 
joy to criminal accusations of a nature that no Ixird 
Advocate would now dream of raising. By extend- 
ing, therefore, the classes of people from which our 
jurymen arc to be chosen, tJio burthen will become 
the easier upon those who discharge this impiortanc 
trust, and the danger will be avoided of having 

I liumbi;' ihinl, tbnr, in trialt of difficulty M\d importificC) 
Dper ofliccr should luvc it in liit ^onrr Id ierid "\i t» lite 
:a lilt of t'oriy-Sve niCTi wliom he tliinita intelligtsii sind in- 
(Icpenilent; und ih:it, when tlic jtid^t iiamc the Hficcn ttiw ar* 
^ to (It apoB ibc juT7, itie |>rivincr iltould bi^vcitiubit fovcr !u 
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less crimes of the most pemtcuius tendency tried by a 
^'"'^ jurj" of men illiberal in tlieir sentiments, and vio- 
lent in their prejudices, who, in the trial of a. pri- 
soner, coni-idcr more ihc nalitre of the crimCf Oum 
the slrenQth of' tJie emdcnce. 



I have heard it urged as an apology for the jury 
who sat upon Spence, in having given such a verdict, 
that they would have pronounced a diflerent one, 
had it not been, that, qf late, too little respect fias 
heat paid to the opinions of Jurymen wliai reconimend- 
irtg a convict to vwrcy. U'liis, 1 know, alludes to tte 
case of JimciS Andrew, who was convicted of rob* 
bery, and condemned; and who, notwithstanding 
that the jury unanimously recommended him to 
mercy, was executed in terms of the sentence, upon 
the 4th of February, 1"84. As this has been a to- 
pic of conversation, and with some, of animadver- 
:sion, I shall state what / Jciwa: concerning it. — ^The 
jury gave a recommendation In favour of the pri- 
soner, setting forth their reasons for so doing: (he 
Court made a report of a very different nature. As 
1 have only seen the former, I cannot form, far less 
can i pi-csunie to deliver an opinion between these 
opposite 8f ntiraents of llie Court and jury. My 
purpose then is but to show, that the rase was ac- 
curately and fairly laid before his Majesty. It appears 
from Lord Sydney's letter to the Lord Advocate, of 
the Slst January, 1784, thai Lord Kcnnet's *■■ report 

* upon the case, the minutes of the tria', and the e- 

* yidencegiveti thereupon, together will* thcrccom- 
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* mer.dation of the jury/ were laid before the King, 'BSIS 
who * having maturely considered the case of ihe ^'"'^ 

* confer, does not sec suflicient grounds for extcnd- 
' ing his royal mercy to him/ And Mr. Chalmers, 
the solicitor at London who corresponded with Mr. 
Bruce, iheagentfor the convia, writes to him thus: 
The under secretary ' showed me all Ike papers tliat 

* had been transmitted J)'om Scotlandy and laid bq/brc 

* the King. Lord Rennet's report states very ac- 

* curatcly the circurustances of the case, and meo- 
' lions the recommendation of the jury, and the 
' grounds they went upon; but adds, that he and his 

* brethren did not think Andrew a proper object of 

* the royal mercy; giving the reasons, and s/toxcinffj 
' that the arguments of the jury izere not solid; in 

* very distinct clear terms.' — As the jurj- had a right 
to give a recommendation, so the judges were en- 
titled to make a report', and no ground of complaint 
can arise from this case, unless it shall please jury- 
men to alledge that his Majesty is not at liberty to 
act according to his own judgement, in the eser- 
cihe of the most sublime part of his prerogative. 

But even supposing that improper means had been 
used to with-hold the royal mercy from Andrew, 1 
cannot admit thai this is any apology for the jury 
which sat upon Spence the uiatross, having pronounc- 
ed a verdict Ending him nut guilty; for I consider him 
to have been a most unfit object of mercyj because 
from the recent and repeated outrages of the rabble, 
and instances of timidity in the civil magistrate, 
none of the crimes which arise from the avaiice or 
malignity of cti inuixidual, arc so hurtful to society 
^ Uus contagious spirit of ^rc-mising and tumult. 
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prisoner, Spcncc, was not only reckoned by 
the spectators of his trial, to have been proved guilty 
as a ringlezder in the tumult, but also as hiving set 
fire to the distillery with his own hands. — Lord Ken- 
net made the above report, relative lo Andrew, 
a^ President of the Court of Justiciary, in absence 
of the Lord Justice Cterk. His acutencss of appre- 
hension, hb solidity of judgement, and his accuracy 
in business, were acknowldged when he was alive) 
and are now secUed by the united regret of the Bench, 
the Bar, and the Public 
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2Wfl/ qf Caplaitt TJiomas Greai, Comnuaider qf Uie 
Worcester^ a Ship belonging to the JEtigUsh East 
India Compani/y arid of Fourteen q/' fits Crexc^ Jitr 
Piracy and Murder^ contmittcd on a Ship and its 
Oew on Oie Coast <if Malabar. 



X HE opposite lights in which the Parliaments of I'Oj 
England and Scotland viewed the institution of the '"'"'^ 
Indian and African Company, in the latter of these 
kingdoms, and the ferment which arose in Scotland 
upon the ruin oi this Company, and the lo^s of its 
settlements, have already been mentioned.' Tlic 
contests between the English and Scottish Companies 
trading to the East Indies, excited further animosi- 
ties between these nations. The Annandalc, a ship 
belonging to tlic African Company, had been seized 
in the Downs by the English East India Company, 
and the pressing instances with which the former so- 
licited its rwtitution being disregarded, they procur- 
ed an order from Government in Scotland, for seiz- 
ing, by way of reprisal, this vessel the Worcester, 
which had arrived in the Fonh. The vessel was 
conducted to the harbour of Burntisland. She was 
dct:uned there in virtue of a precept from the Scot- 

" Sw ll* Trial of Tbomwn ami AnefcnKiiJty, p. lOl. 
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1105 tluh Court of Admiralty; and an action was brougttt 
'■"'^ before that Court, at the instance of die African 
Company, for having the ship declared a lawful 
prize, on account of the East India Cuinpany*s un- 
justly seizing and contiscatlng the Aniundale. 

While the Worcester lay thus under an enil)argo> 
the unguarded speeches of the crew, in their cups 
or their quarre!s» led ihem to be suspected of the 
crimes of piracy aud murder committed upon a ves- 
sel and its crew in the £a;it Indies, belonging, as was 
supposed, to one Drummond, a Scotchman.^ The 
suspicions thus entertained were the cause of a pre- 
cognition being taken of the aS^iir, and the presump- 
tions of guilt arising from this precognition, were so 
strong as to ^ve occaaon to the following trial. 

On the 13th of February. 1705, an act of ihc 
Scottish Privy Council was passed, authorising a 
prosecution against Captain Green ind his crew, be- 
fore the Court of Admiralty, and ordaining the Lord 
Chancellor to make appUcitiou to her Majesty for a 
pardon to Charles May, surgeoii, Anconia Terdinao- 
do, cook's mate, Antonia Francisco, the captain's 
man, George H^es, steward, George Glen, quar- 
ter-master, and Alexander Taylor, foremast man. — 
The Privy Council, at the same time, appointed the 
£ail of Loudon, Lord Belhaven, Sir Robert Dundas 
Lord Arniston, Sir John liome of Blackadder, and 
John Cockburn, younger of Ormesion, assessors to 
Mr. Graham, the Judge Admiral. 

* Records of Admiralty, 5tli, 13th, Uth, 16th, 21st March, 
1705. De Foe's Hiii. of the Union, p. 4fi. Triul of Capiiia 
lltom^u Green, Edinbutgh, ptintcJ by Thomas Andtivm, 
A. D. 1705. 
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The prisoners were brought to the bar on the Jth i"05 
of March, 1705. It was changed against them in the ^^""^ 
iiidictmeoc, that, in the tnomhsof February^ March, 
April, cr May, 1703, they did meet with annthcr 
ship bearing a red flag, and roanned with English- 
men, or Scotsmen, on the coast of Malabar, uigh 
Callicut:— that they did, without any lawful war- 
rant, or just cause, attack the s^id ship in a hostile 
manner, with guns and utberwise, boarded her, kill- 
ed the men, and threw them overboard, took, the 
goods from on board of her, and lodged them in the 
Worcesterj and then disposed of the vessel thus pira- 
tically captured to one Co^c Cummodo. The indict- 
ment also contains a minute narrative of the circum- 
stances from which the prisoners* guilt was inferred. 
Bat it were superfluous to insert them here, as they 
will appear with greater propriety in the evidence 
led in support of this prosecution. 

A formidable band of counsel appeared both for 
the prosecutor and the prisoners; and the following 
objections to the relevancy of (he indictment were 
stated, partly in written infurmaiions, and partly in 
pleadings at the bar. 

It was pleaded for the prisoners, that the crimes li- 
belled being alledgcd to liavebeen committed by Eng- 
lishmen on the coast of MaUbar, tluj Court had no 
jurisdiction; and the prisoners ought to be remitted 
for trial to the proper courts of law in £iigiiud. 2</y, 
That Henry Keigle, the ship's carpenter, and certain 
others of the crew who were indicted along with 
him, being part of Captain Green's crew, and under 
his command, could not be put upon their trlil, till 
the Captain liiAiaelf was previously tried, 'itiu. That 
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l*oj Captain Green could not be tried till Jolm Reynolds, 
and certain others of the prisoners who had received 
an indictment, should have undergone a previous 
tridi; because he the Captiio had them ciced 3S excul* 
patory witnesses; and, in case of their acquittal, was 
entitled to their evidence in his behalf: otherwise 
the author of a groundless and invidious prosecution, 
while he raised an indictment against the principal 
offender, by also comprehending, in the indictment, 
the whole exculpatory witnesses as accomplices, 
might deprive a prisoner of the evidence in his de- 
fence. 4/0, That the libel was too general and in- 
definite, as it did not specify the name of the ship 
nltedged to have been pirated, the designation of 
the Captain, the names of the persons said to have 
been murdered, nor any circumstance by which the 
ship in question might be specially distinguished: 
yet is requisite that all these be set forth in a crimin- 
al indictment, not only in point of form, but of ma- 
terial justice; for otherwise a prisoner might be pre- 
cluded of many solid defences, such as, that the ship 
said to have been pimced. was in an opposite quarter 
of the globe; that she still remained in possession of 
her lawfid owners; that the persons alledged to have 
been murdered were still alive, &c That it was the 
mure necessary that the prosecutor should be oblig- 
ed to specify the ship particularly, as the prisoner. 
Captain Green, having a commission under the,Great 
Seal of EngUnd, inipowering him to act in hostility 
against pirates, might actually have taken or destroy- 
ed a ship and killed the men, without having done 
any thing contrary to law. Sto, That the indict- 
ment was laid in such manner, as to show that the 
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prosecutor meant to establish the prisoner's guilt, 170S 
not by poutive testimony, but circumstantial evi- ^."v^ 
deoce; and iliat the ctrcumstanccii charged in the in- 
dictment were not such as necessarily to infer a con- 
clusion of the prisoner's guilt. And, indeed, to hold 
a crime to be proved by circumstantial evidence, wag 
extremely hazardous, and what many Lawyers deem- 
ed illegal. 

To these objections to the relevancy of the indict- 
ment, it was replied by the counsel for the prosecu- 
tion, Inio, That the jurisdiction of the Court was 
established by act ] 6» 1 , cap, 1 6. which declares, that 
the High Court of Admiralty his the sole jurisdic 
tion, in all maritime causes, civil and criminal, and 
against all persons foreign or domestic. — And, inde- 
pendent of this statute, this Court must possess a 
jurisdiction over the prisoners in the crime ot piracy; 
for, if pirates are not hable to be tried in the 
country where they are apprehended, this class, 
the most lawless and desperate of men, would 
escape \rithout punishment or even trjil, unless 
they happened to be apprehended in a country of 
which Ihey were natives, or where the crime wai 
committed. '2do, and S/io, That the plea which 
had been urged in helulf of some of the prisoners, 
that they could not be triod till their Captain bad 
undergone a previous trial; and the Captain's plea, 
on the other band, that he could not be tried before 
certain of his crew, was a notable example of argu- 
ing in a circle; and, by admitting sucli otjeciions an 
this, where more than one person was accused iii 
an indictment, ciiiuinal process might be altogether 
Stopped: that such of the prisoners as were of Cap- 
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170.1 tain Green's crew, could not plead the authority of 
^■'^'^ their Captain, to exculpate them from the charge 
in this indictment, for no warrant could authorise 
piracy; and the prisoners were all indicted as socii 
criiiiinis. — And although, if a prosecutor should a* 
dopt a measure so extraordinary, so villanous, as to 
comprehend both the alledged perpetrators, and the 
exculpatory witnesses, in one indictment, with a 
view to preclude the accused of their defences, this 
might entitle the alledged perpetrators to insist up- 
on those of the defenders whom they were to sum- 
mon as witnesses being pr#viousIy tried; yet it be- 
hoved the perpetrators to specify a probable ground 
of the innocence of these intended witnesses; but the 
prisoner. Captain Green, had set forth no such ground 
of the innocence of those of his crew whom he 
proposed to adduce as evidence. 4lo, As to the 
objection of the libel being too general and iodefio- 
ite, it was laid as specially as the circumstances of 
this remote crime would admit. — Piracy and mur- 
<Icr were equally such, and alike punishable by the 
laws, whatever might be the names of the vessel 
pirated, and tlie persons murdered, or whatever 
nation they might belong to. — By admitting an 
opposite doctrine, it might be mnintained, that a 
ship might be attacked and sunk, and her crew 
murdered, in the lioari* of Leith, before thousands 
of spectators on the opposite shores; and yet, al- 
though the evidence of this act of violence was so 
notorious, it could rot be the foundation of a trial, 
iJ'lhe perpetrators should have accomplished their vil- 

" Thf place vfiitse trcadi pde it uclwr off Lcitli bulKnir>. . 
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kiny so kumiilctely, as to have utterly destroyed the 1705 
ship and her crew, and to have sent them both to "'^''^ 
the bottom of the deep. Neither was it requisite 
that the libel should be more tninute as to time and 
place. In a piracy committed in the Indian ocean, 
where the total destruction of the sufferers rendered 
the proof of guilt extrcmeiy difficult, ii was impos- 
sible to specify the precise latitude of the ship, or 
the day of the month when the crime was commit- 
ted. Indeed, the day and place of the commission 
of a crime were not necessary to be speciGeil in an 
indictment, unless they were charged as aggravations 
of the guitt; such as that the crime was committed 
of a Sunday, or against a person in his own house; 
and, if a defender should require that day and place 
be specified, because he means to prove an aiili, it 
must be upon condition that he admit the crime 
charged in the indictment to hnve been actually com- 
mitted, although he, by reason of the aiibi, can in- 
struct, that he was not the perpetrator. And the 
commission, under the Great Seal of England, which 
Captain Green possessed, far from rendering a more 
special condeiccmlcnce necessary, would, in the course 
of the trial, afford a strong presumption of the pri- 
soner's guilt; for the commihsioii lequircd, that the 
Captain should keep a particular journal of any hos- 
tile attack he sh^iuld make upon any vessel; and, by 
the journal produced by the prisoners, it did not ap- 
pear that he had made any such attack. 

The Court repelled the objections to their jurisdic- 
tion, and also the whole objections stated against 
the relevancy of the indictment; and found, that 
.thc.s-wae. being proved, * Ay ckar and plain evidence^ 
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1705 * relevant to infer the pains of death and confiscation 

• of moveables.' 

■ 

THE PROOF. 

Antonia Ferdlnando, cook's mate of the Worces- 
ter, a Black, deposed, that he believed in God, was 
born of Christian parents, and was himself a Cliris- 
tian:— That, about two years and a half ago, he came 
aboard the sloop belonging to Captain Green, the 
prisoner's ship, then on the Malabar coast, and en- 
tered into the service of Mr. Loveday the purser. 
When sailing on that coast, he saw an engagement 
between the Worcester, her sloop, on board of which 
the deponent was, and a ship manned with white 
men, speaking English, and bearing English colours; 
that is to say, colours of white, red, and black, such 
as the Worcester did bear. — Captain Green, Captain 
Madder the first mate, Jaroes Simpson the gunner, 
and others, to the number of about twenty men, 
manned the sloop. The sloop engaged the strange 
ship first, and the Worcester joined the engagement 
afterwards. It was a running fight of three days, 
and happened between Telliclierry and CalUcut. 
On the third day those in the sloop boarded the 
Ktrange ship, took her crew from under the deck, 
killed them with Iialchets, and threw them over* 
board; and the said prisoners. Green, Madder, and 
Simpson, were among those who boarded the strange 
stup and killed the men. The deponent believes, 
that the men so killed, and thrown overboard, were 
about ten in number. There were but few goods 
in her; these were carried aboard the Worcester, 
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.and consisted partly of China-root; and the vessel I'o^ 
thus captured was manned by some of the Worces- '"'^^ 
ter's crew, carried to CallicoUoan, and ihere sold 
for the service of a Malabar King, to a man bearing 
a Malabar name, and whose servant was called Coge 
Commodo. — He knew not what men, or whether any 
belonging to the Worcester or her sloop were killed; 
but he the deponent was wounded in the arm, and 
now show; the wound in Court — Captain Madder 
said to the deponent, that, if ever he told any man, 
either white or black, of thi" engagement, he would 
throw the deponent overboard. — Deposed, That, dur- 
ing the engagement, Re) nolds, the second mate, was 
ashore at CaUicoiloan, as the deponent believes.— 
This depOiUtion is subscribed by the deponent in the 
Malabar character, and by Captain George Yeoman, 
merchant in Dundee, his sworn interpreter. 

Charles May, surgeon to the Worcester, deposed. 
That he sailed with iliis ship fromEnghnd. Whenthe 
vessel was on the Mdabar coast, he was Set adhere ac 
Ibeck, and went some miles up the country to CaUi- 
coiloan. About a fortnight after, he heard firing at 
sea; and meeting with Coge Commodo, merchant, 
and Francisco de Olivera, interpreter to the Worces- 
ter, who had come that day from Ibeck, ha asked 
them what meant the shooting? and they said, that 
the Worcester had gone out to sea, and was fight- 
ing with another ship. Next aioming the deponent 
went to the sliore, where he saw the Worcester rid- 
ing at her former binh about four miles from ibe 
shore, and another vessel riding at her stem. Soim 
after, the Worcester's long boat came ashore in gre.it 
haste; the deponent asked ih« boai's ct«w what bad 
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brouglit them ashore, it not being usual for boits to 
come over the bar, on account of the greatness of the 
surge? and they answered, that Captain Madder had 
sent them for 2 phigiietUi* v/hhwater, hecarisc all their 
water hud been spilled or ilaced Hie night lir/orc. The 
men told him they had brought iu a ship with them, 
but he did not speak to them in relation to any fight, 
for he made no stay, but returned imoiediatcly to Cal- 
licoiloan, where his patients were. About five or six 
days after, he went aboard the Worcester for some 
medidnes, and saw the decks lumbered with goods 
in chests and bales. He said to Mr. Madder, ' What 

* have you got there; you are fuil of business?" upon 
which Mr. Madder cursed him, * and bid him j^^o 

• mind his plaster box.' There was a ship then rid- 
ing at the Worcester's stern, which the deponent was 
afterwards informed was sold to Coge Commodo. 
Some time after this the Worcester's sloop came 
down the coast, and Antonio Ferdinando, the pre- 
ceding v/itncss, was sent ashore tu the deponent at 
Ibeck. He was wounded in the arm; the deponent 
took off the dressings; and the wound was a iracture, 
which appeared to have been occasioned by a gun- 
shot. He asked at Antonio whc had dressed the 
wound and set his arm? and Antonio said, that he 
had been sent ashore at Cochin, and dressed by a 
Dutch surgeon. Some time after, he went aboard 
the Worcester and \'lsited Antonio, and the othertper- 
5oite in the ship who stood in need of his assistance. 
A wounded man called Mackay, and another called 
Cuniming, came to him at the medicine chest. He 




■ A sort of litilc boat. 



PIRACYJ 

uked them how they came by their wounds? and noj 
Mr. Madder hearing this desired the deponent to ask "■""^^ 
no questions; and forbade the patients to answer him 
upon their peril. An altercation immediately took 
place between Mr. Madder and the deponent, who 
told him, he had no command over the deponent. 
Madder replied, he would make his complaint to one 
who had; and an order was speedily given for carry- 
ing the deponent ashore, and as speedily executed. 
Deposed, That this happened in tlic month of Jan- 
uary or February, 1703. 

Antonio Francisco, a Black, servant to the prison- 
er. Captain Green, deposed, That when he was a- 
board the Worcester on the Malabar coast, he heard 
the firing of guns from on board the Worcester, to 
the number of six, or thereabout. The deponent 
was at this time chained and nailed to the floor of 
the forecastle; he had been so for about ten days; 
and continued thus confined in all about two months. 
Two days after he heard the firing, he siw somn 
gooda brought aboard, which Antonio Ferdinando, 
a preceding witness, told him had been brought out 
of a ship they had taken. Ferdinando told him also, 
that ten of the crew of the taken ship were killed; 
and showed the deponent a plaster on his arm, say- 
ing, he had been wounded aboard the Worceatcr'a 
sloop when she took the other vessel. 

John Brown, shipmaster in Leith, deposed. That 
he went on board the Worcester, by order of the 
Lords of Privy Council, when the ship was unload- 
ed, and saw the hatches, which were fast and sealed, 
opened. Few or none of the packed goods were 
numbered or marked^ although it is tuscomary for 
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I "05 goods to be so; and he, the deponent, never receiv- 
^■"^ cd any goods but what were marked, so that he 
niif;ht know to whom they belonged. Being inter- 
rogated for the prisoners, he deposed, That this is,. 
customary whelhor there be a supercargo aboard or 
not; and whetlier the goods belong to ten men, or 
one man. Being farther interrogated for the prison- 
ers. Whether it might be owing to the pepper being 
spoiled and heated, and the goods much damaged, 
that they wanted the mark? deposed, That, where 
the goods were daiiuged, the bales were rotten to 
pieces, but, where the goods were entire, the bales 
and packages wanted bolli nubmer and mark. 

Archibald Hodge, shipmaster in Lclth, deposed, 
he was on board the Worcester, when she was rum- 
maged by order of the Privy Council, and saw the 
goods unloaded. Most part of them wanted both 
number and mark, which is nowise common or re- 
gular in any ship the deponent has ever seen, but 
he never saw an East India ship unloaded before. 

John Glen, goldsmith, deposed. That last summer, 
the second day alter the Worcester came into Leitli 
Road, he went aboard that ship. — When in the ca- 
bin with Captain Madder and one Hammond, who 
is now in England, Madder took a seal out of his 
pocket, and asked the deponent what he thought of 
the Scols j4jikaH and Iiidicui Covipaiiy's amis, and 
put the seal in his hand. It was about the size of a 
half-crown piece, had a liandle of lignum vitx; and 
there were engraved on it a St. Andrew's cross, a 
dromedary, with a castle on its back, a ship, with 
a rising sun above the helmet, and two wild men for 
tupporters. 
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•'■James Wilkie, tailor, deposed, That, in October 1705' 
last, after Captain Green's ship was brought into ^'"^^ 
Burntisland harbour, the deponent went there with 
his mother, wUh a view to get intelligence concern- 
iog liis brother, who had j;one with Captain Drum- 
mond to the East Indies. The deponent fell in cont- 
pany with the prihoner George Haines, at tlie house 
of Mis. Scton, and asked him. Whether he had seen 
Captain Drumraond in tlie course of his voyage? 
Haines fell in a passion, and said, * Dumn mc, K'hai 
* hmv I to (fo kHIi Cnptain Sriimmoiiff.* 'Ilie de- , 
ponent dropped the conversation; but, after they 
had drank a while, and he thought Haines in better 
humour, he nsked him, If he had not heard of, or 
seen any Scottish ship in the East Indies? Haines an. 
swercd, that, xvfiai they xcere upim tfie Malabar coasf^ 
they were informed by a Dulch vessel, that one Cap- 
tain Drumniond, commander of a Scots ship, had 
tnrned pirate, upon which ihcy had manned their 
sloop, and made themselves ready in case of an at- 
tack; but they did not sec Captain Drummond, 
Deposed, Th;it Haines added, he had in his custody 
when tlie Worcester was seized in Leith Road, wh^t 
he would not have had to tall in the soi/-cr's hand for 
twice the value of the ship;* .md ih.it he had thrown 
it overboard aKcr the ship was seized, adding, *he% 
' them seek it now at the bottom of the sea.* 

■William Wood, a gunner of her Majesty's artillery, 
deposed, 'That the prisooer George llaines, John 



• By a tnnfcition and <}ccl.iraiion which Hdne* arterward* 
ejniitcJ, it appears, tli»t tlii^ which lie wu w iuitioas Icsi it 
ihoi:1d fiilt in ilie pio&fcuinr's liundf^ wu :i private iourci'il bf 
had kfpl of llic jli'p's procce Jiri^, 
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Henderson, writer in Edinburgh, and tlic deponent, 
were in company together at Burntisland, and had 
drunk hard. Haines fell into a melancholy fit, and 
Henderson inquiring the reason of ii, Haines said, 
' It is a wonder, that, since we did not sink at sea, 
' that God does not make the ground open and iwal. 

* low us up when wc are come ashore, for the wick- 

* edness that has been committed during this last voy- 

* age on board of that old bitch,' pointing to Captain 
Green's ship. After this, he went a Walking in 
Burntiland Links with Haines; and the deponent 
happening to mention to him, that Captain Mad- 
der's uncle was burned in oil for attempting to burn 
the Dutch ships at Amsterdam, Haines answered, 

* If what Captain Madder had done, during this last 

* voyage, were as well known, he deserved as much 
' as his uncle had met with.'—Iohn Henderson, 
writer in Edinburgh, deposed conform to the pre- 
ceding witness, in every thing save the conversation 
that passed between the said witness, and Haines the 
prtsoDer,in Burntisland Links. — Ann Seton, in Burnt- 
island, conCrmed the preceding conversation, except 
that which happened between liaines and Wood in 
the Links, 

Besides these depositions, the prosecutor produced 
io Court Captain Green's journals, from which it 
appeared, thit the most anxious and minute instruc- 
tions had been given to Captain Green by hU own- 
ers, that no letter should pass between them but in 
cypher, and that even these should be addressed to 
a third person; and that, duiing the voyage, no let- 
ters whatever should be sent by any of his crew to 
England, 
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The jury returned tiie following verdict: • Tbcy, ITM 

* by plurality of votes, find. That there is one clear 

* witness as to the piracy, robbery, and murder, It- 

* belled, and that there are accumulative and con- 

* curring presumptions proven for the [nracy and 

* robbery so libelled: but find, that John Reynolds, 

* second mate of the said ship, was ashore at the (imc 

* of the actifH].' The Court, on the 21st of March, 
sentenced Captain Green and four of his crew, to be 
taken to the sands of Leith on the 4tli of April, and 
hanged till they be dead; four more of the crew to 
suffer in the same place on the nth of April; and 
five more to meet the like f^te on the 1 8th of that 
month; and they dismbsed John Reynolds from the 
bar. 

As the factions into which Scotbnd was then di- 
vided about the depending treaty of Union, did each 
of them take up this cause as a matter of party, the 
faction which favoured the Union maintained the 
prisoners' innocence, and on this grrund solicited a 
pardon for them. The party, again, that opposed 
the Union, which was much more numerous, and 
fully more violent, held the evidence of the prison* 
ers* guilt as Et^ual to demonstration, and re^nted the 
attempt to obtain a pardon for the prisoners with the 
highest indignation. Three of the convicts. Captain 
Green, Madder his first mate, and Simpson the gun* 
ner, suffered on the day appointed. The rest were 
reprieved from time to time, and finally pardoned. 
Green and Madder, some days before their execu* 
tion, published a paper which they oiled their last 
speech. In this ihcy maintained their innocence; a 
circum:>iaace which makes no impression upon me. 
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wli«n I consider, tbat not oa\y the Qui^cn coutd par- 
don, but the Scottish Privy Council could reprieve 
thctii> and that they entertained hopes of pardon till 
the last hour of theii- Hves. On the other hand, three 
of the convicts, Linstead, Haines, and Bi'uckly, emit- 
ted, after sentence of death had passed upon them, 
judicial confessions and declaiations, acknowledging 
tbat Captain Green and bis crew were guilty of the 
piracy and murder libelled. And I must acknow- 
ledge, that 1 look upon this confession as entitled al- 
most to as little credit as Captain Green's denial of 
guilt; for, as the latter built his hopes of pardon 
from the English faction, upon the declaration of his 
innocence, so the former might ground their expect- 
ations of mercy from the Scottish faction, upon flat- 
tering ihem, by confirming the gutlt of Captain 
Green and his crew. 




John Maehvr and Archibald Macalhim, Merchants 
in Greenock, Jhr shihinf^ aiid caslin-^ «a'«y of'S/iipSt 
and ph-atkally rvfandhi^ and .idling ihar Cargoes^ 
ajler Knlnf in Ifu: Caslomhonxc, far the purpose o/' 
Dofraudhig ilie Underwriters cuid the Revalue, 

X HE prisoners were pros^^cuted before the High 
Court of Admiralty, at the iiibtance of Hay Campbell, 
Ksq. his Majesty's Advocate, :ind John Monro, Esq, 
Procurator-fiscal of that Court. The indictment seta 
forth, T^at, by thp conitnon and atatvite law of tbh 
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■ realm, the wilfully casting away, sinking or otherwise ns+ 
destroying of ships, for the purpose of defrauding the *"'*^ 
underwriters, or the revenue, and piratically reland- 
ing and selling, or otherwiic disposing upon the car- 
goes of such ships, atter these had heen entered in 
the Customhouse for exportation, are crimes of a 
heinous nature, and severely punishable.* Farther, 
That, by an act of King George I. an. 4to, cap. J2. 
and by Geo. [. an. Unio, cap. 29. it is decbred, 
that whoever shall destroy, or procure to be destroy- 
ed, the ship of which he is an owner, officer, or ma- 
riner, to the prejudice of any per&un who may have 
insured the goods with which she was loaded, or of 
any merchant who may have goods aboard, or that 
■of any owner of such ship, shall suffer, as in cases of 
felony, without benefit of clergy: yet, that the pri- 
soners, upon one or other of the days of April, May, 
or June, nSJ* being owners of the ship called the 
Endeavour, then in Greenock, did freight the ves- 
sel for Halifax in Nova Scotb, loaded her with a va- 
ilcty of goods for the said port, and insured them at 
Xondon and Glasgow for a large sum upon the said 
destined. voyage: that the prisoners did form a de- 
sign cf relanding the said goods in whole or in part, 
with a view to defraud the underwriters and the re- 
venue; and, accordingly, did reland part of the said 
goods before the vessel left the Clyde: (hat the pri- 
soners also formed an intention of destroying the 
ship, gave directions for that purpose to James Ro- 
bertson, the master, and Neil Marallum, the Gi$C 
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■JTStinatct and prevailed upon them by money, good 
deeds, or promises, to accomplish their wicked pur- 
pose. In consc<|Ucncc of this combination, tlie ma*- 
ter and mate bored holes in the bottom of the ship; 

d, upon her bcint; taken by an Amirricin privateer 
fin the course of the vojage, two holes were found 
in her bottom, the one plu;^d up, the other open, 
and every thing ready for the liaal completion of the 
prisoners' purpose: notwithstanding all which, they 
,K>ught and recovered from the underwriters the 
sums insured on the ship, to the amount of several 
thousand pounds. — The indictment also charged the 
prisoner, Archibald Macalluni, with crimes nf a simi< 
lar nature, in relation to a vessel called the New 
York, bound for the ports of New York and Philx- 
detphia. And, farther, that he did receive draw, 
backs and bounties upon certain goods which he had 
entered in the Customhouse, as part of the cargo of 
the said ship, for exportation, but which goods he 
did fraudulently reland, and dispose of for his own 
use. 

Counsel were heard at great length, and informz- 
lions also were ordered upon the relevancy of the 
indictment. 

It was contended in the Information for the pri- 
'goners, that the acts 4th and 1 1th George I. upon 
which the Indictment was laid, did not extend to 
Scotland. Many acts of Parliament, it was said, 
have been passed since the Union, which neither 
were meant to extend, nor could be construed to 
extend to this part of the united kingdom. This 
must be the case where an act is grafted upon sta- 
tutes passed in England before tJie Union, and where 
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a mode of procedure wa3 prescribed inconsutent witli 17^4 
the forms observed in Scotland. Such, however, is """"^ 
the case of ihc statutes libelled on. They arc u con- 
firmation of sundry acts passed in England, respect- , 
iag the destructioa of ships, from the act Charles II. I 
an. 22. cap. 1 1, downward.s; all of which acts relate I 
to each other, and form a progre.ssi%'e chain of the I 
statutory law of that countiy. further, the mode I 
of trying offences against these law's pu^'cnbed by I 
act 1 1th, George 1. cap. 39. is totally inconsistent I 
with the forms established in our Courts, wliich de> I 
monstraies, tliat these laws were never meant to ex- I 
tend to iScotland. Accordingly, in the ca^e of Lam- I 
pro, A. D.,17^li a solemn deciuon wan pronounced I 
by the Judge Admiral, after the most maiure deli- I 
bcraiion, finding, that the statutes -iih and 11th of' I 
George 1. did not extend to Scotland: and the justice I 
2nd propriety of this decision is confirmed by a sub- I 
sequent act of Parliament, viz. George 11. an. 2f>. I 
cap. 19. ' for enforcing the laws against persons who I 

* shall steal or detain ship-wrecked goods.' In this I 
statute^ which relates to the 4th of George 1. fuund- I 
ed upon in this indictment, it is enacted, that the I 
same shall, in all things, remain in full force, save I 
only in so far as it is altered by the present act, ' prO' I 

* vidcdj tiiat iiotliing in tins act contained, s/mll ciiend, 1 

* or be cwstrtiedy to Ikat part of' Great Britain adled I 

* Scotland.^ The prisoners further maintained, that, 1 
supposing these statutes of 4lh and 1 1th of George J 
I. to extend to Scotland, the Judge Admiral has no 1 
jurisdiction to try any oHence against them; for that I 
such must be tried by a commission of oyer and ter- I 
miner here, in the same manner as in Lngland. ' 

Pp ^ 
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178* It was next argued, tliat the facts cliargct! a,':*ainst 

^"""^ the prisoners, relative to the briganline the Endea- 

vour, were not relevant to infer even an arbitrary 

•punishment against them. The libel itself did only 

charge the prisoner with an intention to cast away 

the ship; it was admitted, that the ship was not cast 

[•away; and an intention to commit iniquity is not a 

crime at common Uw, according to the well known 

brccard, ' Cogitalionis poenam inforo vemo patihtr.' 

In the information for his Majesty's Advocate, it 
was observed, that it would be matter of just regret, 
if the law of this country were so defective, that the 
perpetrators of such dangerous and foul crimes as 
those charged against the prisoners, could not be 
brought to punishment. By this alone, it was main- 
tained, a repetition of such crimes conld be prevent- 
ed, and the honest merchant be established in the 
benefit of insurance; which he was in no small haz- 
ard of losing, by reason of the reiterated frauds of 
the prisoners a:id their associates, having excited a 
general suspicion and alarm in the underwriters, as 
to the fate of every vessel navigated from the Clyde. 
Many statutes, no doubt, had been enacted since 
the Union, which did not extend to Scotland. But 
it was the province of judges to determine whether 
an act founded upon before them was general, or 
confined to a particuLir part of the united kingdom, 
by attending, l7?;o. To the purpose of the statute; 
'Jrfo, To the words in the enacting clauses. — ^Tlic 
purpose, then, of this stature, is to prevent the wil- 
ful destroying of ships, to tlie prejudice of under- 
writers or merchants. This surely is no less immo- 
ral, no less pernicious on the north than the south of 





riRACT. 



f^ 



the Tweed. To say that the Legislature meant only 1 784 
to protect England against this crime, ii to accuse '""'^ 
the counsels of Parliament of the extremity of ca- 
price. Bat the caprice of so partial a law would be 
no less remarkable than its bhndaess and absurdity; 
for the English are truly alike exposed to the conse- 
quences of this crime, whether committed in the 
Clyde or in the Severn. C>f this no stronger tcsti- 
mony can be afTorded. than the facts which gave rise 
to thii trial; the number of vessels which have been 
fraudulently de:stroycd by the prisoners and their as< 
Bociatcs* were indlscriminattly insured at Glasgow 
and I:!diDburgh, at Liverpool and London. 

As to the words of the statute. tJicy are altogether 
repugnant to the prisoners' plea of its being limited 
to England. It h intituled, * An act for enforcing 

* and making perpetual an act of the twelfth year of 

* her late Majesty, intituled. An act for the preserv- 

* ing of ail such ships and goods thereof, which sli;t!l 

* happen to be forced ashore, or stranded upon llie 

* coasts <iflhis kingdom, — or ani^ otficr of iter Majes- 

* lj/\i dominions; and for inflicting the punisliment of 

* death on ,such as stiaU wilfully burn or destroy 

* ships.* Now, as this statute was enacted posterior 
to the Union, the wurd;^, * upon the coast uf this 
•kingdom,' undoubtedly comprehended the sUorcs 
of either England or Scotland. Out vain as a cnm- 
inai's pica might be deemed, who would urge tJat 
he did nut fall uuder this )>ta:ute, because ilic ship 

• The piiioticri, with Herdmao. wlio wm convicted of chc 
lame ctiiiiLj on tic 29ih of June. 17S4, ^nd othrrs, thriranc. 
cbtcs, in thi^ vjlliinous tnfliici an; cMiiuaici Jo tavc (Mraud«J 
the uaderwfiicrt ici tlie aucoiint rX 1.1^0,0^10. 
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178* he h-id pillaged or destroyed was forced ashore not 
^■'^'^ at the Cuquet Island but at Eyemouth, llic prisoners 
have not even this to urge in their behalf; for it is 
excluded by the subsequent part of the same para- 
frraph in the statute, viz. * or mty other ttf' tier Ma- 
*J(xfy's dovunions.' Thus, by the viords of the act, 
it is evident, that, before the prisoners can establish 
their argument as to (he limitation of the statute, 
they must show, that Scotland is no part of the Bru 
tisk domhiioiis. — And by the said act of the fourth of 
Ceorge 1. it is declared, that this statute of the llith 
of Queen Anne, for piestrving of stranded vessels, 
and preventing the wilful destruction of ships, *■ hath 

* been found, by experience, to be of great use and 

* benefit to the seafaring men and mercliauls of tliis 

* kingdom, and of/ier Jtis Majesty's (hmimons.' 
Further, the whole words of the act, 4th of 

George I. are dictated in the most general terms. — 
//'ant/ oufier of arty ships shall destroy the samCy to 
the prtjudkc of any person, he shall sufler death. — 
Indeed, when it is intended that a British statute 
should not extend to Scotland, its expressions arc 
not ambiguous or slovenly; for there is a clause de- 
claring, either tiiat it is only to have effect in Eng- 
land, Wales, or Berwick upon Tweed; or, that no- 
thing contained in the act shall extend to Scotland. 
But no such restrictive clause is to be found in the 
statute libelled on. — As to the case of Lampro quoted 
for the prisoners, it was answered, that this was but 
a single decision of a single judge: a decision so much 
uiilooked for, that even Lampro's counsel had not 
pleaded that these acts did not extend to Scotland; 
but only that trial could not proceed upon them. 
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txccpt by commission of oyer and terminer. — And I "a*] 
that the Judge Admiral's jurisdiction to try offences '"'^^ 
agiinst these acts, was established by Charles ll- 
A. D. IGSl, chap. 16. which vests in this judge a 
jurisdiction in all maritime causes^ over all persons 
foreign or domestic. 

The prisoners had also objected to the relevancy 
of the indictment against them, upon the common 
law, so far as respected the brigantine the Eodeavourj • 
for they pleaded, that all which had been charged 
against ihem,*was an intention to destroy the vessel, 
which was never carried into execution. But this 
argument would not avail them; for, 1n», The guilt 
in them was completed, as far as it lay in them to 
accomplish it, by the instructions given by them to 
the master and mate to destroy the ship in the course 
of the voyage, so that she might not come to the 
hands of the persons to whom she had been consign- 
^; and consequently the prisoners' embezzlements 
of her cargo might not be detected; a purpose equal- 
ly accomplished, by the Endeavour's being captur- 
ed by an American privateer. 2(/o, Their purpose 
was accomplished, in so far as holes were bored in 
the bottom of the ship, by the prisoners* associates, 
the master and mate of the vessel, although they 
. were not mad enough to let in the gulf, at a distance 
from shore, to the certainty of their being drowned. 
S/jD, Their guilt was not bare intention, but was ac- 
tually accomplished in so far, as the libel charged 
them with piratically and fraudulently relandiog part 
of the cargo of the Endeavcur, before she left the 
Clyde. 
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178+ The Judge Admiral pronounced a very long and 
'■'"'^ nuoutc interlocutor, sustaining the juriwiiction of 
the Court, and finding tint the clauses libelled on, 
in the 4th and 1 ith acts of George I. did extend to 
Scotland: but, as the Endeavour was taken before 
■ the alledged intention of destroying her was carried 
into esecutioo, finding, that this article in the indict- 
ment does Dot fall within either of the statutes; but 
. that the offences charged in the indictment are relev- 
ant at common law to infer an arbitrary punishment: 
and finding the prisoner, MacaUum's, destroying the 
New York, relevant to infer a capitil puniibmenC 
in terms of the acts. — His Majesty's Solicitor Gen* 
era! then declared, that he restricted the whole of 
the libel to an arbitrary punishment. 

THE PROOF. 



The counsel for the prosecutor proposed to pro. 
ducc in evidence the declaration whicli the prisoner, 
Macallum, had emitted in a civil xction which wu 
instituted against him by certain underwriters. The 
counsel for the prisoners objected, that this de- 
claration could not be brought against him in a 
criminal process. Tlie Judge Admiral repelled this 
objection. The dcclaritioa related solely to the 
New York. 

John Carmalt, merchant in Greenock, deposed, 
Tliai he heard the prisoners acknowledge they were 
in part owners of the Endeavour. In a few days af- 
ter the proclamation was issued, offering a pardon 
to any person who would discover those concerned 
in casting away ccrt^a vessel?, the deponent met the 




prisoner Maciver, who asked him if he had seen 1784 
the proclamation? and added, he ttT-i sorry he had *■'**' 
not left the country five or sis months before; for 
he had seen a cloud gatlicring, which would soon 
burst; and he was afraid that if Robertson, the mas- 
ter of the Endeavour, shoujd come home, he would 
discover things not fit to be known. The prisoner, 
Macallum, informed the deponent he was in part 
owner of the New York. After advice came of this 
vessefs being lost, the deponent asked MacaUum if 
he had sent his vouchers, in order to recover the 
insurance? but he answered he had not. In a fort- 
night he repeated llie question, and got the same 
answer; upon which the deponent said, * it did not 

* look so well that he had not forwarded his vouchers, 

* as the protest was come to hand.' Macallum told 
the deponent, that a box of books had been carried 
away from his warehouse, which increased the de- 
ponent's suspicions. He asked if the box was in- 
cluded in the bill of loading and general invoice, 
and if it was entered in the Customhouse? to which 
Macallum answered in the negative, saying, that, 
when Mr. Hunter should receive the acconnts of 
what had happened, he would be surprised to find 
that no such box was mentioned in the invoice. 
The deponent desired Macallum to show him the bill 
oTkiading, as it would give him saiisfaciion to see 
whether tiiis box was included in it or not. Macal- 
lum gave it to him; and, upon examining it, * be 

* found the box ofbotika was included in ii.* The 
deponent then said to Macallum, • What will you do 

* now; yoo will be utterly undone?' to which Mac^ 
allum replied, he would find out a way to remedy 
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K8* that; upon wbtch he took out of his desk a blank 
bill of loading, signed by Forlay, the Master of the 
New York; and he, and D^vid Thomson, merchant 
in Greenock, in the de|K)nent*s presence, filled up 
the blank bill of loading; and Thonison deleted the 
articlc-i from the copy of the Customhouse entries, 
and general invoice of the goods said to be shipped 
on board the New York. Then Macallum, with his 
own hand, filled up the articles, and on^ittcd the 
box of books mentioned above; also four boxes of 
linens, and some other things which the deponent 
does not remember, all of which were included in 
the original bill of loading and general invoice, and 
also in a letter addressed to tbe merchants at New 
York, specifying the particulars of the cargo. — When 
(his operation was performed upon the bill of loading, 
the prisoner, Macalium, wrote a letter to his cor- 
respondents at New York, desiring them to pay no 
regard to the first letter, which bore that the box 
of books, &C. were shipped for them, as they had 
not been shipped. But the second and last letter 
neither was sent, nor was ever meant to be scat, 
to New York, but was preserved, in case the first 
mentioned letter and invoice should be produced 
in evidence ag.)inst Macalium. Deposed, That h« 
heard Macalium say he had produced the false bill 
of loading, when examined before the Judge Ad- 
miral.— Macalium told the deponent he had sent the 
boxes of linens to one Miller at London. 

"William Horn, late mariner on board the Endea- 
Tour, deposed. That he went as a sailor in this ship 
Irom Greenock to HiUifax. About two days af> 
ter they left Greenock they puc into Kinsale; and 
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tht vcsie\ was taken in the course of the voyage by •"'8* 
the S-a-jJl, an American privateer. The deponent ^"""^ 
Iieard John Mount, one of the crew, stiy, he knew 
this would be the case, for Ciptavn RoberUon had 
put into Kinsale to see whether it was * u pine plug 
* or an oak plug that -si-as piil into the skip.' She h.y 
at Kinsale a fortnight, and no repairs were made on 
her during this time, siat pff'/ing her sides and lar- 
r'lttg iter \mles. De^xised, That (he vessel became 
leaky three days before she waa taken. The depon- 
ent and Ale:(at>der Barber were upon tlic vatcli about 
four in the morning; the weather was fine; Neil 
Macallum, the mate, came upon deck, threw himself 
upon the hencoop, and erdcied the deponent and 
Barber to r/^^ the pump. They remonstrated, that 
il was uncommon to r'v^^ the pump at that hour, 
and the vessel had been pumped at twelve at night* 
and was then dry. The mate, iiotwiiliiianUing. in- 
sisted that the pump should be tried; and Barber and 
the deponent went and pumped for abuut three 
quarters of an hour ere they overcame the water. 
During thid, the Captain and the ma'c* took their 
turn in working at the pump; for tlw C.iplain, whn 
was in bed when they fell to work, rose as soon as 
he heard the pump gQtng: and from tliis time titt 
the ship was taken, one pump was kept constantly 
going, and another occasionally, to assist it when il 
blew hard. On the morning on which it was di.NCOv- 
ercd that the ship was making water, before day light, 
when ail was quiet, the depunent went down into 
the cabin, * and thought he heard like the noise of 
■* water rusbins; in under the scutlh in the ciWii.'— 
He immediately told the mate, and otiered to go 

«<1 ' 
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I7et down and look at it, but the mate forbad? him, saj 
'^""'^ ing, he would go himself. He went down, and 
speedily returned, and called the deponent a damned 
rased, for there was no water coming in under the 
sci'Mlc. The deponent then went over the gitart^ 
on a rope, to see if he could discover the leak from 
the outside, but could not. Then the deponent and 
:inother of the sailors called Barber, went again into 
the cabin, and heard the gurgling noise which the 
deponent had done before; and from this thoy went 
to the pump, where they saw the water running in- 
to the pump-well abaft; but they minded the matter 
no more. The deponent and Barber informed the 
crew of what they had observed, and they were un- 
■easy at the information. They went round the ves- 
hf-cl on the outside, trying to discover the leak, but 
could not; then they expressed their fears to the 
■Captain, and their vnnh that the vessel shnuld be ex- 
amined at the place where the deponent and Barber 
Iiad heard the noise: but theCaptain bid them look at 
|.4he bow; and both he, and Neil Macallum, the mate, 
1, * ///fl/, i/'l/ie t'essel should sink, the boat was large 
enough to can'y tfu-m all to land.' The ship being 
nptured by the Swift, an American privateer, both 
iRobcrtson and Neil Macallum told the sailing-roaster 
if the Swift, that the leak was abaft in the runn of 
Endeavour. Her crew were put on board the 
Iprivatccr; and the carpenter's mate of the latter was 
'sent to examine the leak. Upon his return to the 
privateer, * he told the Endeavour's people that they 

* were all a parcel of damned rascals, for they had 

* been boring holes in the vessel.' And, upon the 
crei*.'s asking what kind of holes they were, he an- 
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8wer«I, that tlicy had been made by an inch and 17ft* 
haifoggar, or a small bung borer. Deposed, Tliat'"'*^ 
one day when he was * making fuii' uiih the second 
mate, lie run oft with his knife, and was g'^ing lo 
hide it in the pump-wcl), when he observed a Hoe 
fastened to one of the stsnchels of the pump-well, 
and was going to take hold of it, but instantly Neil 
Macalluni called to him to let ic aUme, atlung him, 
what had he to do there? After tlie Kndeavour was 
carried into Penobscot, he heard several of the trew, 
and in particular John Riddell, say, that fhci/ had 
' seen a plug in the pimtp-Xi-dh' and one day when he 
was drinking in UalifaK with John Mount, he told 
the deponent, ' it was lucky he did not pull the line 

* he saw at the stanchelt in the pump*well, for that 

* John RiddoU told him it was fastened to the plug.' 
Deposed^ That, before they left Greenock, t]ie pri< 
Eoner Maciver, and Neil Macallum, came aboard the 
Endeavour one day about twelve o'clock, and brought 
a box with them, when there was nobody in tlie ship 
except the deponent and Murdoch Macleod. 'Iha 
prisoner desired them to. go ashore, and get tJicir 
dinner, and to return at three o'clock. Thuy did so; 
and when they came back, the piisoner and Net) 
Macalluin were gone. Thinking that they might 
have brought something on board to drink, the do- 
ponent and Midcod went islu the cabin, and opened 
the box which the prisoner anil Ntil Macdluiu had 
brought on board, and found it empty: but, upon 
looking into the locker of the cabin, iJia/ saw in it a 
large /jiai^-farer, a samll uiu\ a gou^e, tnid a c/iifsel, 
and observed thai pari <iflhe cargo abaft the pump had 
been viotxd lo a greater distance Jrain it, and olfict' 
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I'H paris af the cargo brow^/it twOrer li— After the Kn- 
'■"^^ deavour was taken by the privateer, the deponent 
being sent fur some thin^ from the htter ship to the 
former, saw the carpenters Btopping up the holes in 
the num of the vessel, ' which brought to the dc- 

* ponent's mind some suspicions as to the use that 

* had been intended by the bunjj-borcr, &c. he saw 

* in the locker of the cabin at Greenock.' When 
he returned on board the privateer, he understood 
that some converwlion had passed between Captain 
Robertson and his crew respecting these liotes, and 
that he had given a draught tn John Mount lor tS'IO^ 

1. and to Alexander Barber for j£IO, upon John Mac- 
iver and Company. On this the deponent went to 
Ilobcrcson, said he would expose him as soon as he 
got home, * and ashed him trAi/ ke had not given tke 

* deponent money as neli as the others?' Robertson 
answered, ' he should certainly see him put to right* 

* when he arrived at Greenock;' and added, if the 
tlcponcr.l ' uai In cjpuSf him, //e, Robertson, might 
■.* kangjor it.' — After the deponent's return to Green- 
ock, he went to Robertson, and asked liim to fullil 
his promisej upon which Rtibertaon went mith him 
to the prisoner Archibald Hacallum, who gave the 
deponent £i>. He insisted upon getting as much as 
the rest; but was at first ofTered only J?5, and when 
tlie offi^r was raised to ^G he accepted of it. De- 
posed, That when the Endeavour lay in the Fairly, 
olTtJic coast of Ayrshire, a targe new boat came to 
hci- from Greenock, and masts and sails were made 
for it on the Banks of Newfoundland. 

Jaincs Mackinnon, hte mariner on board the En> 
deavcur, deposed. That she ipiung aleak four days 
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H Iwfore slic was captured by an American ptivaieer. '78* 

■ The deponent and the r«t of the crew made search ^^"^ 

for it in the fore part of the vessel, but ihe Captain 

would not allow them to look for it abaft, ^y^^g} 

f lie had looked there himself. They set two pumpc 

agoing; one of them they wrought constantly, theo- 

■ thcr occasionally. When the shij) was taken, the crew 
were carried on board the privateer which captured 
them, and the Captain of the privateer sent his own 
carpenter into the Endeavour to search for the leak. 

I After he had discovered tt, and returned to the pri- 
vateer, he said to Captain Robertson * that he bad 
* intended to sink the vessel the Endeavour, as two 
* holes of an inch and half womble-borc had been 
* found in the after-peak of the Endeavour, which 
I* he had plugged up.' But Robertson said, ' thai 
* he had never bored any holes in the vessel.* I>c- 
posed. That the deponent was sent again on board 
the Endeavour; and after the holes were thus plugged 
up, she was as tight as ever. They were not within 
sight of land when the ship began to teak, but the 
weather was fine, the pumps kept the water at un- 
der, and the crew enleniined do apprehensions. 
Deposed, That the pfisonerd were owners of the En- 
deavour. 

James Horn, father to WiUJam Horn a preceding 
witness, deposed, * he understood that the money 

* given to his son was for wage*, or for time lost by 

* him when he was away.' 
1 am not able to discover the relation which the 

evidence given by the following witnesses bears to 
the trial of the prisoners for their fraudulent and 
aiininal practices respecting the Endcivour, cf which 
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*'S* alone they were convicted by the juTjV or the tend. 
CDcy it could have towards their conviction of that 
critne. 

William Macintosh deposed. That he saw James 
Rnbenson, Captain ot the Endeavour, have an ac' 
ccptance of James Hcrdman's tor ^Qi' : 10 : 0. — Nfa!- 
colm Janiieson deposed. That he wag desired by 
Charles Munn to get ^200 insured for James Robert- 
son upon the ship the Albion, which he had got done 
accordingly; and he got from Robertson an indors- 
ation to Herdtnan's bill for about £9i. — Charles 
Munn deposed. That he was desired by James Ro- 
bertson toga to Herdman, and get money from him 
lo pay the premium upon the insurance of goods 
which he was to expurt in the Albion, and Herd- 
man gave Robertson his bill for £ii't. — Archibald 
Campbell deposed. That Archibald Paterson, super- 
cargo of the New York, in July bit, sent him a pro- 
missory note for ■*'lOO, signed by Archibald Mac- 
allum, and a receipt for ■^250,' signed by Archibald 
Macalium and James Herdman. — Deposed, Thai in- 
surances were made upon the New York and her car* 
go, at London and other places; * hui thai none of the' 
* sutns insured on lite Xew York xrere recoicred 
*_fivm the tmderwriters, that he /:nou's of',* — John 
Campbell, Esq. Justice of Peace fcr the county o( 
Renfrew, emitted a deposition relative to a box of 
books found in the possession of the prisoner, Mac- 
alium; which box was brought before him as Justice 
of Peace, in an action at the instance of certaiti 
underwriters in J^ondon, against the owners of the 
New York. — Deposed, That sailors* rcagcs ai'c not 
due if Oie ship be lost or taken, unless as much of 
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ihe xcrecl- be saved as is st0ciejit to fay Oiem.— i"W 
William Paton, bookseller, deposed, That he sold '"■"■^ 
the above box of books to Archibald M2c:tnum and 
Co. — Jean Forlay, sister to William Forlay, master 
of the New York, deposed, That, from some words 
which dropped from her brother when he was the 
worse of drink, she suspected the New York was 

* not going out upon a proper footing,' and she ad- 
vised him to have no concern with the voyage- 
Alexander Stevens, a passenger on board the New 
York, emitted a deposition relative to that vessel, 
and to goods which had been retanded from her, 
but, upon a motion by the prisoner's counsel, the 
judge ordered that this deposition, as to the rcland- 
ing of goods from the New York, should be deemed 
no part of the evidence, seeing that this branch of 
the indictment was not found relevant; because no 
part of the money insured upon this vessel was re> 
ceived from the underwriters. Stevens also deposed 
as to the manner in which tlic New York was lost 
or cast away. — Angus Maclean, late mariner on 
board the New York, deposed, That the ship struck 
on a sand bank, on a Gnc clear evening, about eight 
o'clock; and that he heard William Moore the mate 
say, ' He knew well enough that the vessel was to 

* be lost.* 

The jury unanimously found the prisoners, Mac- 
iver and Macallum, * suiitt/ as far as regards the 
' Inigemtine Uic Endeavour; and they all in one voice, 

* find the charge not proved against the panuel, 
' Archibald Macallum, ai far as regards the brjg- 

* inline New York.* 



sn 



PIRACY. 



I78i Tbe Soticltor Ocneral craved judgement upon thU 
^^"""^ verdict. The counsel for the prisoners objected, 
that no judgement could pass upon it, a one of tbe 
jurymen had gone out of Court, and may have had 
conversalioDs with various persons during his ab- 
sence; and, therefore, the prisoners cught to be im- 
mediately acquitted, and dismissed from the bar. — 
It was replied for the prcsecutor, that during the 
nece&sary absence of this juryman, on account of 
his health, the taking of the evidence was stopped, 
and that he had no conversation mth any person 
when out of Court. This being veriiied by the 
macers' who attended htm, the Court repelled the 
-objection. 

Judgement was then passed upon the prisoDen> 
declaring them infamoiis persons; ordaining them to 
stand an hour on the fnUory, in the city of Glasgow, 
on the eight day of July, with a tabel on iheir 
breast, denoting, that they had procured holes to 
be bored in the Endeavour to defraud the under- 
writers and then to be banished Scotland for life. 
Against this sentence the pri3or.er3 presented a 
bill of suspension to the Court of Juiiiciary. Tlic 
reasons of suspension were those which have been 
already stated against the relevancy of the indict- 
ment, and which were over-ruled by the Judge Ad- 
miral. Other objections were also urged against this 
judgement, viz. the aUowing of Macallum's dechra.- 
(ion, emitted in an action merely civil, to be re- 
ceived as part of the evidence, which oughl by 
no means to have been laid before the jury, tfie 
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generality ff whose verdict^ in finding the prisoners 17W 

* guiilj/, as_for as regards iJic brigantiiie the Endea- ^""^ 

* tY>iir,* seas highbf improper — ^The circumstance of 
one of ibc jurymen being out of Court while the 
trial was gcnng on, which the prisoners contended . 
did nullify the whole proceedings — The Judge Ad- 
miral's having pronounced 2 sentence ordaining 
them tu be pilloried at Glasgow^ ior he had no jur- 
isdiction but within Eood-mark — And, la^ly, Tiiat 
even supposing the prisoners guilty, the sentence wa^ 
by mucli too severe; for, considering the temper of 
the timos, it would probably be productive of their 
violent aod inhuman deaths. 

To these the following answers were made by 
tJie prosecutor: to the objcciiom against the rele- 
vancy of ttie indictment, the arguments in support 
of it, which had been already stated to the Judge 
Adaurat, were submitted to the &>urt of Justiciary. 
— As tn the iniquity of admitting Macallum*:i declar- 
ation as a part of the evidence, it was answered, that 
extrajudicial and private conversations might legally 
be brought in evidence against a prijoner; therefore, 
much more might Macallum'^ guarded docUntion 
which be iud emitted betoru a respectable judge be 
received in proof against him. But, even supposing 
this to be impri^er, the prisoners can have sustained 
no injury by it; for Macalluni's declaration related 
aotely to the New York, and the Jury had acquitted 
ilirn of the charge respecting that vessicl. — As to one 
of the jurymen's having retired fori while out of 
Court, the same answer was made which had been 
urged before the Court of Aiimirilty. — It was ob* 
served, tliat the plea of the Jud;ie Admiral's 
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78I- no jurisdiction to pronounce any sentence but wliat 
W2S to be c-fi'cutcd within nood-m:irk, was, indeed, 
a curious one. The statute of Clurk-s II. A. D. 
JG81. chap. 16. beslottcd on the Court of Admiralty 
an ample jurisdiction; and the practice of the Court, 
as cxampUried in the case of Lanipro, justified this 
mode of pronouncing sentence. — As well might the 
su-spenders have alledgcd, that the Judge Admiral 
could hold no Court but within flood-mark, and 
issue no warnint for apprehending a prisoner, unless 
he should be found within flood-mark. — LasUy^ 
That the sentence was by no means too severe for 
those who cnuld form such a profound scheme of 
pernicious villany; and, as to the prisoners falling a 
sacrifice to the rage of a mob, the magistrates of 
Glasgow would, no doubt, * take care that no itn- 

* proper excess should be committed.' 
The Court of Justiciary pronounced the following 

judgement: ^ Find, That the statutes of the 4th and 

* U th of George I. libelled on do not c:ctend to Scot- 

* land; but 6nd, that the libel, as laid upon the com- 

* mon law, was rightly found, by the interlocutor of 

* the Judge Admiral, revelaut to infer an arbitrary 
' punishment;* and fir.d, that the verdict of the 

* Jury, as applied to that interlocutor, does n'arrant 

* the judgement of the Judge Admiral which passed 

* upon it: and, upon considering the atrocity and 
' dangerous nature of the crime so charged and prov- 

* cd against the complainers, find there is no jutt 

* ground for mitigating that judgement; and rep«l 
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* the whole reasons of suspension, and refuse the 1781. 

• biU.* "-^ 

I am happy to observe, that this distinction which 
thrir Lordships thought themselves obliged by lavr 
to make between the commission of so ;urocious 
and dangerous a crime in England, and in Scotland, 
is about to be done away: For, by a bill for regulat- 
ing the jurisdictioa of the Court of Admiialty in 
Scotland, whicK 1 am informed has just parsed the 
House of Commons, and which will probably receive 
the sanction of the other branches of the legislature, 
the statutes libelled on, relative to the destroying 
ships, are declared to extend over both parts of th« 
United Kingdom. 



^ 



When I formed, and had in part executed, the 
plan of this work, 1 was not aware that I should 
have so frequent occasion to exercise the presump- 
tuous and irksome duty of delivering my own re- 
marks; but consistency with the genera) purport of 
this work, and perhaps propriety also, require ma 
to make an observation upon this verdict of the jury. 
in which I suppose the reader has preoccupied me. 
The indictment charged the prisoners not only with 
procuring holes to be bored in the Endeavour, in 
order that she might be destroyed, but aUo with 
fc-audulcnily relanding part of her cargo before she 
left the Clyde. The jury found the prisoner guilty, 
in as Jar as regards the Endeavour. — iV'otc, in Uic 
vhole <if this trial, there is not a n-ord of evidence 
relai'Ve to the nkutdin^ q/' goods Jhm i/ail shi^.^^ 
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''*** I mention this with the less reluctance, as, from the 
respectable character of tlie persons who composed 
this jury, it is impossible that any blame can lie up< 
CO them, except merely that of inaccuracy.— In this 
-* country, which is a land both of liberty and law, 
juries cannot too cautiotisly attend to the nature of 
their important, their saa-ed trust: for they arc c- 
qually distant from the discharge of their duty when 
they acquit a criminal in contempt of law and of evi- 
dence, and when they indiscriminatcty find a prison- 
er guilty of the charge in the indictment, although 
the proof applies but to part of the char:ge. 
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Mr. George Henderson^ Merchant m Edinburgh^ 
and Margaret Nisl>et, Wj/e <^AkJ!imder Macleod^ 
fVigmaker m Leittij Jirr Fitrgmg a BiU upon ihe 
Ducftess of Gordon. 
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X HE time which according to the forms cf our Uw, 1726 
and the occutt nature of this crime, is consumed in ^-'vv 
proving of a forgery, has occasioned trials for this 
offence generally to be taken before the Court of 
Session; because, in the Court of Justiciary, after 
the jury is appointed, and the evidence begun to be 
led, the whole must be completed, and a verdict 
pronounced, ere the jury arc suffered to dismiss. 

As the criminal jurisdiction of the Court of Ses- 
sion does not amount to the power of awarding sen- 
tence of death, the following mode of procedure is 
observed. When the forgery appears to the Court 
to be of 30 deep a nature as to deserve a capital pun- 
ishment, they declare the deed in question to be re- 
duced, as being falne and forged^ and remit the pri- 
soner to the Court of Justiciary: this sentence is call- 
ed a * Decreet (^'Reduction and Improbadmi, and Act 
* and Jiemil.' '1 lie prisoner is then served with an 
indictment, setting forth, that lie had committed for- 
geryj that he had been found guilty of the same by 
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1726 sentence of the Court of Session; and that, upon this 
'"''''^ being found proved by a jury, the prisoner shoutd 
be condemned' to suffer death, and confiscation of 
personal estate. The decree of the Court of Session, 
declaring the forgery, is then read over before the 
jury; it is held complete legal evidence, or what is 
called probalio probata, against the prboner, who is 
thereupon convicted and condemned. 



In the beginning of May 1726, it was dlscoveftd • 
that one Pctrie, a town-officer in Leith, held the 
Duchessof Gordon's bill for £5S, which had been 
dcli%'ercd-to him, blank indorsed, by Mrs. Macleod, 
as a security for jE6, for which sum her husband had 
been laid in prison. The bill was drawn by George 
Henderson, accepted by her Grace, indorsed by Hen- 
derson the drawer, to Mrs. Macleod, and blank in- 
dorsed by Mrs. Macleod; and in virtue ofthisbbnk 
indorsation Petrie the town-oHicer held it. I'bc hold- 
er of the bill was apprehended and brought before 
the magistrates of Edinburgh: In a few days after 
Mrs. Macleod and Mr. Henderson were also brought 
before them. It was manifest that the Duche&s of 
Gordon's acceptance was a forgery; but the point 
in dispute was, whether this forgery was contrived 
by Mr. Henderson the drawer and tndorser, or Mrs. 
Macleod the indorsee. 



• Extracted D«re« of the Iwirdi; of Sottrnn, in the nrchH 
of Jutiiciiirv. Recoid} of Jusiiciury, J^nuaiy 'J3, t|ad 
»Ty 4, 1727. 
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Upon the 5ih of May, Petrie was brought before i'^6\ 
the magistrates, and told the manner in which he 
came by the bill. Henderson was at the same time 
brought before them, who denied all knowledge con- 
cerning it. Mrs. Macleod was apprehended on the 
7th, and cxaminedj and she and Henderson being 
confronted with each other, the former did judicially 
declare, that the bill, and other deeds challenged, 
were written by Henderson; who judicially denied 
all knowledge concerning them. Upon which, both 
Mr. Henderson and Mrs. Macleod were committed 
dose prisoners. 

A complaint against Mr. Henderson was presented 
to the Court of Session by Duncan Forbcss of Cutlo- 
den, Esq. his Majesty's Advocate, setting forth that 
the prisoner, Henderson, had counterfeited the Duch- 
ess of Gordon's acceptance to a bill drawn by himself 
for £33: That upon being informed, on the Sd of 
May, of the bill's being intimated to her Grace, he 
struck himself upon the breast, and exclaimed, ' AH 
* would be ruined!' And that, upon his being told 
of the Duchess of Gordon's declaring she had no con- 
ccrn with the bill, he granted a fresh obligation for 
the sum, and subscribed the same before witnesses. 
And, therefore, cranng their Lordships to take trial 
of these facts; and, upon their being proved, to in> 
flict upon Mr. Henderson an adequate punishment. 

A complaint also against Mrs. Macleod was present- 
ed to the Court, at the instance of Mr. Henderson, 
setting forth, that she had counterfeited the above 
acceptance of the Duchess of Gordon, had deposittd 
in the hands of "William Petrie the bill so accepted 
in security for 4£6i and that, when the bill came to 
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17£6 be diillraj^d 2S forged, she counterfcttcJ ta obtiga- 
tion, tiearing to be eubscrJbed by Henderson before 
two witnesses, for ^8, being the amount of the hud 
bill. — It was nut without grcit reluclacce that his 
Mijeaty't Solicitor General, in absence of the Lord 
Advocate, did i^raiit his concunxnce to this complaint. 
— Mr. Henderson also raiaetl a summons of UeU'Ulion 
end Improhalion of tlie deeds (troduced, said to be 
written by hiou 

Mr. Henderson, in his complaint againut Mrs. Mac- 
leud, allodged, that the bill was not fabricated by 
bimj for, Imn, The name of the drawer adhitrited 
to it was not of hiji liand- writing, nor did it bear any 
tesemb!incc to it. '^dot He had no acquaintance nor 
dealings with the Duchess of Gordon, so as to give 
a plausible colour to a forgery upon her Grace. 3(io, 
He had no acquaintance nor dealinj^ with Mrs. Mao 
leod, to whom the bill is indorsed, nor did he ever 
see her save once, about three years agn^ althousrh 
Mrs. MacletKl, with an effrontery acquired by ^ pntper 
* kalnts' has been pleased judicially to declare, in 
presence cf their Lordships and «f himself, that vt 
was he who indorsed to her this bill. 4/o, That he did 
Dot grant hor an obligation to pay the sum of £5i^ 
when it came to be dit^covered that the bill waa 9 
forgery. And, tifiiiHo, Tlut, on the Sd of May laar, 
when he is faid to have subset ibed tliat oUigatioji in t 
house in the GLnongate, in pre&ence of witnesses, 
lie was not without the ^orts of ICdinburgh during 
ibe whole day; and at ,thc hour of the evening at 
which it is alk'dgcd the obligation was subscribed, be 
was engaged with company in his own house. 
Qo the other hand, the Lord Advocate, in his cotn^ 
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pUintagainst Mr. Hender:ion«andMrs.M.icIeod,inher l'2di 
answers to the complaint at Mr. Henderson's instance ^■"^^ 
against her, set forth, imo, That the bill produced 
in process was a forgery, which, indeed, was acknow- 
ledged on all hands-, and so clumsily was it executed, 
in so far as it respected the acceptor, that it had but 
the half of her name, the first pan being entirely 
wanting: for it was signed Gordon, without the 
Christian name Eliz', which was neither the usual 
manner of her Grace's subscription, nor that of any 
PcereM, except of those which are such in their own ' 
right, and not in right of their husband. '^<fo, Mr. 
Henderson did use this Jorgctl hill, by delivering the 
same to Mrs. Madeod, drawn, accepted, and indors- 
ed, as it now stands. Stto, That, when Mr. Hen- 
derson was told of the bill being iniiniated to her 
Grace, he struck himself on the breast, and said, 
• All would be ruined!' 4to, He denied his having 
been in company with Mis. Maclcod for some years; 
whereas it would be proved, that, on the night of 
ills granting her the obligation for jPjS, they were 
in company together in the house of John Gibson, 
Wright in the Canongnte, in presence of several wit. 
nessL'3. .'ilo. That, when the bill was discovered to 
be a forgery, he wrote s letter, now produced, to 
William Petrie, hdder of the bill, requc^t!ng him to 
delay seeking payment till Saturday, wlicn he, the 
prisoner Henderson, should t:ike up tlie same. 6/0, 
That he granted his obligation to Mrs. Macleod, the 
indorsee, for the amount of the said bilh Tnw, 
That tlie cause of the bill's being iudorstd to Mrs. 
Miclcod was as follou's: 6he and her husband had 
Taken a large house in Leith aj a uvcrn, fu^ni^hed 

Ss 
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J72G it suiubly, laid in a stock of iiquors, 2th1 given the 

^•"^^ charge of them to Helen Nimmo as housekeeper.— 

Mrs. Maclcod having occasion last harvest to be a 

^^ cDnMilerable time absent from her own hou^c, upon 

^B her return, and settling accompts with Helen Nini- 

W mo, the housekeeper, she found that Nimmo, by de- 

■ iiciency in the catih which she should have delivered 
I to the prisoner, Mrs. Macleod, and by embezzlement 

■ of her liquora aiid linens, had incurred a debt to her 
I of 1^53. She threatened to take out a warrant a- 

■ gainst her, but desisted, upon Xhnmo's declaring 
I titat she uou!d gel Mr. George Henderson to satisfy 
1 and pay Mrs. Macleod. Accordingly, Mr. Hender- 
^H son came to Mrs. Macleod's house, and oflcrcd her 
^H bis bill for the aniountj but she declared that he 
^^* must find somebody who would be conjunct with 
r him In the bill. Soon after, Mrs. Macleod discover- 
ed that Nimmo the housekeeper was with child, and 
she threatened to bifurm Ihe kirk. session,' upon which 

■ Mr. Henderson came to Mrs. Maclcod the verj' next 
I day, and indorsed to her the bill now lying in pro- 
I cess; then took away Nimmo out of her service, and 

sent her to England (as was supposed) to be deliver- 
ed of her child. 

Both Mr. Henderson and Mrs. Maclcod emitted 

I judicial declarations before the Lords of Session; and, 

I upon the 30th of June^ a signed Information being 

given in to the Court by Mr. Henderson, that one 

David Household, alias Cameron, was tlic actual 

I • A< ghosts wei* rormetly tTic bitglie.ir wlildi ivas mnde u»e of 

r t'l frighwn chtldten, »o the kiik.«eitlon w.it the b'igbcar to fright- 

en i^rown p«Tsoii«. Tlie one wni to be tertilied on account ot' tbe 
^n/fi the ciliei' on account of t!ic sprnt. 
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forger of the deeds produced, thoir Lordsliijis grant- I "20 
cd warrant for apprehending him wherever he could "^""^ 
be faund. The tordti ordained boih complaints to 
be c^iitjoined; and the cxamin4iiun uf witnesses bc< 
g^D upon the 8tli of July. 
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THE IMlOOr, 

John Gibson, wiight in the t'anongate of Edin- 
burgh, deposed, 1 hat he knew Mr. Henderson pre- 
sently at the bar, having seen liini several tiiiKS, and 
been once in cunjpany with him. U^p;ised, That, 
on the :Jd of May last, about nine at nij^hl, as he was 
going down the Canongate, he met Mr. Henderson 
and Mrs. Macleod, wlio went along with him to the 
deponent's house; he there saw Mr. Henderaon sign 
the obligatiiin to Mrs. Macleod now exhibited; the 
deponent read it over, and signed as witness to Mr. 
Hendcriion's subsciiption; and the deponent's two 
daughters and Archibald Dempster were present, 
i'jrtofthis deed was written before the deponent 
saw it; but the last part of it, viz. from the follow- 
iog words, * before these wimsfiscs,' downwai-di, 
wjs wrilten with Mr. Henderson's own hand in the 
deponent's presence. Tliey staid in his Jiouic almost 
an hour; and, during this time, Mr. Henderson re- 
peatedly desired of Mr. M;:clcod * tJial slic should dc* 

* Ini/ and keep herself qvict till Sulttrdaif, and sho 

* should have her ntonet/; which she refused to do 

* unless he signed the obligation.' Mr. Henderson, 
Mrs. Maclcod, and the deponent, then went down 
the Cmongate together. When they were before 
Peacop LauchlaD'ft house, * Mrs. MacleoU told Mr, 
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* HeDderson iiic had intimated the bill to the Duch. 

* css's gentleman; whereupon he, Henderson, dapped 

* upon his breast, and siid, * O, good God, that is 

* all wrong; why hive you done so?' and upon thb 
he immediately left them. Deposed, That Mr. Hen- 
derson had on djrk coloured clothes and a black wig, 
such as hr-' now wnre. And being interrogated, If 
he knew one David Household, alias Camcran? de- 
posed. He knew no such person. 

Archibald Dempster, servant to James Aitkin* 
Wright, deposed. That, on the 3d of May last, after 
nine at night, he wjs sent fur by John Gibson, the 
preceding witness, to his licmse. lie found there 
Mr. Henderson, Mrs. Macleod, Gibson, his wife, and 
two daughters. Henderson was then writing a pa- 
per, which the deponent saw him subscribe; Gibson 
signed as witness to the deed, and desired the depon- 
ent to do the same. He hesitated, lest it might be 
the cause of his afterwards being Liken from his 
work, or of otherwise being brought to trouble. 
But ' Mr. Gibson said, it was no more but (oi obii^a- 

* Hon which Mr. Henderson was giving Mrs. Mac- 

* icodjbr sonte moR<?y, arfrf that he would pay against 

* Saturdaify and the deponent would get no trouble 

* about it;' upon which he signed as witness, and 
then went immediately to his maiter's house. Bbt 
ing interrogated, deposed. That he never baw Mr. 
Henderson before that night, nor since, except once 
about three weeks after, when he, Mr. Henderson, 
was brought bcl'ore the magistrates of Edinburgh. 
And deposed. That he thtiuglit Mr. Henderson, pre- 
sently at their Lordships' bar, was the same person 

. whotn he sav/ ii) Mr. CU^sou's, and afterwards be* 
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fore the magiitrates. l)tfp(»ed. That Mrs. Maclcod 1726 
did not speak to him, farther than asking his Dittne, '-'**^ 
aod bidditij; him take a drink. 

Christian Gibson, daughter of John Gibson, wright, 
deposed, That, on Tuesday the 3d of May last, be- 
tween nine and ten at night, she saw * Mr. George 

* Henderson, the same person that is at present in 

* the bar, in her lather's house, and did see him fin- 
' ish a paper, by adding two lines thereto, and saw 

* him subscribe the $anic;* and her ^thcr and Archi- 
bald Dempster signed as witnesses. There were also 
present in the room when the deed was signed, Mrs. 
Macleod and the deponent's sister; but her mother 
was not present, having gone out to sec a sick child. 
Deposed, She heard Mr. Henderson say, ' that the 

* money should be paid against Saturday,' and saw 
hira deliver the deed to Mrs. Macleod, who put it in 
her breast. The deponent never saw Mr. Henderson 
but at that time, and when he was brought before 
the magistrates. 

Catherine Gray, servant to Alexander Hope, tailor 
in Canongatc, deposed, * That she had frequent oc- 

* casioDS of seeing and knowing George Henderson 

* at the bar; and, particularly, on the Sd of May 

* last, on which the Di^acons of the Corporations of 

* the C.anong.itc were chosen, she did see the said 
f George Henderson, prisoner, about nine o'clock at 

* night, coming up the Canongate in company with 

* Mrs. Macleod, the other prisoner; and, a llcile above 
f the Canongate Cross, she d\d see tlicm meet with 

* John Gibson; and the deponent having asked Mrs. 
' Maclcod, If she had got payment of her money 
' due to her by Mr. licpdcrson? the s^d fiilrs. Mac- 
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I72ti » Icod answered, that she was just going to get sc. 

'^'^"^ * curily for it.* Being interrogated for Mr. Hei^- 

derson, deposed, * That she did not know, and, to 

* her knowledge, did never sec, the person named 

* David Household/ 

Catherine Falconer, indTv^ller* in Edinburgh, de- 
posed, ' That, upon the third day of May last, being 

* the day on which the Trades of Canongate elected 

* their Deacons, she, on the evening of that day, 

* after nine at night, did see Mrs. Macleod, prisoner, 
' walking up the Canongate, and, before her, she saw 

* walking John Headcrson, prisoner at the bar, and 

* John Gibson. Deponed, that, upon her meeting Mrs. 

* Macleod, as said is, she the deponent asked where 
» she was going? to which Mrs. Macleod answered, 

* she was going to John Gibson's house to receive se- 

* curity for a debt due to her by George Ilender- 

* son.' 
Janet Lylc, wirfaf/Zfr in Edinburgh, deposed,' That 

she knew one Helen Nlmmo, who was scr\-ant to 
Mrs. JIacleodj ' and she did hear Mrs. Jladeod, 
' pariicularly about the end of last year, say to He- 

* ten Nimmo she was much in arrear to her; to which 

* Helen replied, that l/tc mhfress migfii leeiixi/yjor 

* she hiew o/'a poymaski; viz. Mr. Ilcmtason. De- 

* poned. That, towards the end of last year, the dc> 

* poncnt having frequent occaaioo to be in Mrs, 

* Madcod's house, she did sometimes see in the cel> 

* hr with the said Helen Nimmo, a gentleman like 

* to Mr. Hcndoraon at the bar; but cannot be posi. 

* sitive it was he, having no particular actiuaintaoco 
\ pf him.' 

* lrji.ibiunt or, hcuichoIiVrirv* 
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"Wniiam Petrio, lown-officcr in Leith, deposed, 1736 
Thar, on the 5th of February last, Mrs. Macleod de- '■^"'^ 
livered a bill to him for £5S, which was drawn by 
IVIr. Henderson, and accepted by the Dtichess of 
Gordon, indorsed by Mr. Henderson to Mrs. Mac- 
leod, and blank indorsed by her. She gave this bill 
to the deponent ' in sccvriltfjor £Q 1 3. -which he ad- 

* vanced to her in order to relieve her kitsband, Mr. 

* Mackod, out of prison' Deposed, he knew no- 
thing as to the verity of the (ubsaiptions, ftirther 
than Mrs. Macleod said it was a true bill. • To the 

* best of his remembrance, she said the cause cf her 

* getting that bill was tea and other goods she had 
' furnished Mr. Henderson.* Deposed, That, about 
three years ago, Mrs. Macleod delivered to him (in 
security of a debt slic owed him, a bill for ^:)8, or 
j£40, drawn in the same manner by George Hen- 
derson, and accepted by the Duchess of Gordon, 
and that Mrs. Macleod paid him punctually the sum 
she had borrowed upon the pledge of this bill, and 
got up the same; and she made use of this as an ar- 
gument for the deponent's advancing her the ^£6 
upon the bill produced in process. The deponeoE 
did not demand payment of the bill from the Duchess 
of Gordon, for he was prevented from doing so dur- 
ing the whole month of April, by Mrs. Macleod':* 
telling him, that the Duchess was then occupied with 
her devotions, and that her gentleman, Mr. Gordon. 
was in the North, upon whose return the bill would 
be paid. She added, that she had been to wait upon 
her Grace, had been kindly entreated, and had got 
a gUis of some lic^nnr cut of the Duchess's band. — 
At last, the deponent became suspicious abcnt the 
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1726 verity of the bill; and he totd Mrs. Maclcotl, that, 
"^"^^ unless she got a letter from Mr. Uenderson, declar- 
inj; the verity of the bill, be would protest it, upKm 
which she brought him the nii!>:ave' letter fruin Mr. 
Henderson now produced in process; but the depon- 
ent destrcd her to get an obligation fruni Mr. Hen. 
derson for the amount, signed before witnesses: Siie 
Kcurdingly called on him, and shewed Liui the obli- 
gation now produced in process. This he thought 
happened a day or two before the deponent was ap- 
prehended by order of the magistrates; which to the 
best of his recollection, was upon the 4th day cf 
May last. It was about ten o'clock at night when 
she called and shewed him the obligation. 

Alexander Nicolson, tailor in Edinburgh, being 
specially interrogated, Whether Mrs. Macleod at any 
time promised him any thing to be a witness in this 
cause, deposed, That, about eight days after he was 
examined before the magistrates, the deponent hav- 
ing occasion to be in the tolbooth of Kdinburgh, Mrs. 
M.icleod whispered to him, that it should be better 
than ■£-! Sterling to him, if he would depose that 
he had carried a message from Mrs. Macleod to Mr. 
Henderson to come to her; that he came according- 
ly, and the deponent saw him deliver to Mrj. Mac- 
Icod an accepted f/itl by the Duchess of Gordon: but 
ihc deponent answered, ' his conscience would not 

* allow him to declare any such thing.' Deposed, 
That he afterwards * got a letter from Mrs. Macleod, 

* threatening him, that, ia case he should declare 

* any thing contrary to what he said before the tna- 

* gistratc^, the King's Advor.ite would put him ia 

* prison; and that he did oliow said letter to sere- 
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* rals, and partkularlif to Mr. liender$o}i's docr (a- 1728 

* gent), Mr. Donaldson, and thai the (hpaneiil had ^"'^^ 

* since lost said letter out qf his pocket.' Deposed, 
That, in February last, wlien he was working ifp- 
Mrs. Macleod's house, he beard her railing upon a 
maid servant ' for want ot feoine money, and that a 

* man came into the room whom the deponent did 
' not know, nor remember any thing of; and that, 

* when the said man was gone, Mrs. Macleod came 
' to him, and said she had got a bill from said man, 

* but named no person; and said, it would be gnnd 

* money to her. And Mr. Henderson at the bar be- 

* ing pointed (out) to the deponent, and asked if it 

* was the man that was in Mrs. Macleod'a house the 

* time depwned upon? deponed. He had not seen said 

* man (now) painted (out) to him, in Mrs. Madeod's 

* house, either that or any other time.' Deposed, 
He thought the man who came into Mrs. Macleod's 
had on a dark coloured wig. 

Captain Neil Macleod deposed. That he had ascr- 
vant, one David Household, a lad about seventeen 
years of age, who left his service at ^lartinmas last, 
and whom he has frequently seen write. The mis- 
iive letter from Henderson to Petrie, and the obli- 
f^tion by Henderson to Mrs. Macleod being showu 
to him, deposed, * That he could not say any thing 

* to the missive letter; but, as to the other obliga- 

* tion, deponed. That, to the best of his knowledge, 

* it WIS the hand-writing of the said David House- 
' hold.' Deposed, That Household was not of z 
slender make; that he wore hi^ own black hair, and 
was about the head lower than Mr. Henderson; but 
he has seen him since weariu^a %/r/ Ct/liiutxii vig, 

Tt 
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*"** Robert Davidson, tutor to the Laird of RentoaV 
children, deposed, That, upon the ;Jd of May bst, 
to die best of the deponent's knowledge, he went 
to Mr. George Henderson's house a little after seven 
at night, and staid there till about eleven o'clock, 
and, during all that time, Mr. Henderson, the de- 
ponent, Mr. Home, and Mr. Kerr, were in company 
togetlier, except that Mr. Henderson went occasion* 
alty out of the room; and the deponent thinks he 
was not :ib$ent above a quarter of an hour at a time* 
William Kerr, teacher of French, deposed, That, 
on the Ad of May last, he was in Mr. Henderson's 
house from eight till ten at night, in company with 
Mr, Davidson, Mr. Home, and Mr. Henderson.— 
Tlie latter went once out of the room; but the de- 
ponent is uncertain whether he went out a second 
time, and he was not absent above a quarter of an 
hour at a time.— They drank three bottles of liqoor^ 
Henderson brought in two of them, perhaps all the 
three. 

Alexander Home, writer in Edinburgh, deposed. 
That, on the 3d of May last, he was in Mr. Hender- 
son's house, in company with Mr. Davidson and 
Mr. Kerr. The deponent staid there from about 
eight, till about eleven at night. Mr. Henderson 
was comirg and going to and from the room during 
this whole time; and the deponent did not think that 
Mr. Henderson was absent above a quarter of an 
hour at any one time.— This nitness, and the two 
preceding ones, assigned as their cause for remem- 
bering, that it was on the :!d of May last that they 
were in Mr. Henderson's houje, that he, Kerr, and 
Davidson, had a previous appointment to meet 
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tlicro, in order to his going to learn French with IT2« 
Mr. Kerr. ^'^ 

Patrick Innes, writer in Edinburgh, deposed, That 
Mr8. Madcod having sliown the deponent ihe obliga- 
tion Bulwcribed by Mr. Henderson, and produced in 
process, told him, that the ino\Jve of Mr. Henderson 
indorsing the Ducliess of Gordon's bill to her was, 
that he might conceal an unlawful correspondence 
which he kept with one Helen Moody, a servant of 
hers, and carry the said Helen out of the country, 
Mrs. M:icleod tuld the deponent this in the house of 
John Gibson, on the 4(h or 5th of May. Being in* 
terrogated. If he knew that Mrs. Macleod did keep 
out of [he way on account of this bil!f deposed, That 
Mrs. Macleod absconded for three days, and (old the 
deponent, that the rcasim v( her doing so was, 

* That Petrie had a warrant to apprehend her, and 

* I/iat she expected payment against eight o'clock at 

* nighf, on Saturday, frum Mr. Henderson; aiul that 

* then site would giiv them all the tail ttf'a long toiv*,* 
—The dqionent went along with Mrs. Micleod tn 
one Doaor Smith, who was well aajuainti-'d wiili 
the Duchess of Gordon, and requested him to inter. 
cede with her Grace, that she would pass from any 
ground she had for challenging the bill; liui ihii * the 

* Debtor pCKUtively refused^ upon mldch Mrs, Mucleod 

* said she teas undone' 

Miry M*Aulay, widovv of Alexander M'LcUan, bar- 
ber in Leitb, deposed, That some few days after Mrs. 
Macleod was made priaouer, the deponent saw in her 
house one David Household, who told her, that, a. 



■ Tlie living of a rope. 
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172(> few days before Mrs. Macleod was apprehended, he, 
at lier desire, did put on a coat of her husband's, and 
went along with her to the Canongate; and in some 
hoax there, did assume the name of Henderson, and 
under that name did subscribe a paper, in presence 
of two witnesses, one of them a married man, and the 
other a young lad: And he said it was on account of 
this paper that Mrs. Macleod was put in prison. He 
added, that the reason she gave for his puitiog on her 
husband's coat was, that he might appear like Hen- 
derson. — Household expressed his sorrow for what 
he had donej said he was not aware of his hazard; but 
now he was in danger of his life, and was resolved 
to tly the country: that he was afraid to cross at 
LcUh, lest he should be apprehended, and would cross 
at Queensferry. — And the deponent believed that he 
fled accordingly. 



Thus fdt had the trial proceeded, nnther party 
being able to produce more witnesses to support 
llieir mutual recrimination and defence, when the 
Lord Advocate, on the last day but one of the Sum. 
nirr Session', represented to the Court, that, as tho 
evidence given must have established with their 
Lordships a conviction of Mr. Henderson's guilt, 
the duty of his oiEce required it of him, to ask their 
Lordships to pronounce a decree, finding the bill 
draun upon the Ducheaa of Gordon to be forged 




• The Mnns of tl c Coutta of Jutiicc in Scotland, aic call««l 
Stiitms. Ttere arc iwo of them tu tlic yev, the Summer attdthe 
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by tUe prisontr Henderson; and theixfore remitting iTse 



him to the Court of Justiciary^ that be might suEFer 
a capita) punishment. 

The counsel for Mr. Henderson urged^ in his de- 
fence, that notwithsunding the direct testimony 
which was given by several witnesses, of his having 
granted the obligation relative to the forged billj 
yet, having visited him in prison, and repeatedly ex- 
amined him in private, in the most solemn manner, 
the simplicity, uniformity, and steadiness of his ans- 
wers to the counsel's interrogatories, ga«e the latter, 
if not a perfect conviction, at least a strong belief, 
that Henderson was truly innocent.— The counsel 
therefore requested of their Lordships, that they 
would not be hasty to embrace, nur resolute to con- 
clude, a decided opinion of Henderson's guilt; for 
that even procrastination was not a ^ult, when the 
life of a man was at stake. And he entreated their 
Lordships to spare his feelings of the pain it would 
give them, to see a sentence pronoimced on almost 
the last day of a Session, which was to be the found- 
ation of a capital punishment being adjudged to z 
man, of whose innocence he still entertained a strong 
persuasion. — ^The solemn and animated address of 
the counsel made a forcible impression upon the 

• Mr. Dandas of Arntsion, afterward* Lord Pr«idfnt of the 
Court o( Seuion; the suae wlio U mentiuned ubove in Uie Irtjl of 
Camcgic vf I'inhavcn.— 'I'hc ciicumsunccs of thii trial vrliicb do 
not appear upon record, were cominnnicatcd lo me hy his rnn the 
Lord Picsdcr.t, of wliow fiiithful memorj' I have more than 
once bad nccanon to tee the niOR unequivocal proof. He 
teamed ihoie nrcumilancet in repeated coavciuitoai with hi« 
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17S6 Coturt, and theii- Lonlfihips delayed the cause till tbe 

^"'^ Winter ScMJon. 

During the vacation, a singular coincideoce 
circumsunoes occurred, which wai the meani of 
viodicMJng Henderson's uwocence, and of detect- 
ing a profound scheme of fraud, no less ingcoious-. 
ty contrived, than dexterously executed: and this 
discovery, bis Majesty's Advocate and Solicitor Gea« 
etal, in their pleadings before the Court, publicljf . 
attributed to Providence. 

The Lord Advocate, when going North to his 
house of CuUoden, paid a vi^it to Mr. Rose of Kil- 
ravock. — Mr. Rose .Oiowed his Lordship a house he 
was building; and, happening to miss one of the or< 
penters whom tic thought an expert workman, he 
Kkcd the overseer. What v.as become of him? The. 
ovcraetT taking Mr. Rose uside, bid him take no 
further notice of this; for the young man, upon hear* 
ing that the Lord Advocate was to br at Kilravock, 
declared it was high time for him to leave the coun- 
trj'; and that fae would immediately go to Aberdeen, 
and take shipping for London.— This Mr. Rose com* 
municated to his Lordship, who asked the ovcniccr 
the carpenter's name, and, if he knew of any crime 
that the carpenter had comniilCcd? The ovei-scer ans- 
wered, that the 7>tan't name xc^s David HousciioU, 
tmd ite suspected the crittK nas being ttcccssoty to ■ 
forgery. The Lord Advocate immediately despatdwd' 
a messenger to Aberdeen, who apprehended House- 
hold, and carried him prisoner to Edinburgh. 

Upon the commencement of the Winter Session* 
Household being brought before their Lordshij 
Hiid examined, deposed^ That in the beginnmg of 
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tLe year, he at the desire of Mrs. Mickod, wrote 17?91 
the bill produced in process,* which she dictated to 
him; and he in particular, did write the name ot 
George Henderson, both as drawer aod iodorier; 
but the word * Gordon,' he did not write. At an- 
other lime Mrs, Macleod carried him to a gardener's 
house without the Water •gate, at the foot of the 
Canongate; but, before taking him there, ahe put 
on lum 3 coat belonging to her bu^and, and a 
black knotted periwig, and tohl huo, that she 
was to bring him into the compny of txo hon- 
est TTten., bqfbre •whom be mast pa-smiate George 
Henderson. The deponent did as she desind; and, 
in the gardener's home at the Watergate, she dic- 
tated to him a part of the obligation produced in 
process. — Thereafter, she look him to a Wright's 
house in the Canongate, on the sootb side of the 
street, a little below the Eart of Moray's, and there, 
in presence of the wright, and of a boy called Demp- 
ster, Mrs. Macleod dictated, and the deponent wrote 
the remaining part nf the obligation, and subscribed 
it with the name of George Hendersott, in presenoe 
of the wrigbt, and of Dempster, wlw subscribed as 
witnesses. The letter produced in process from 
George Henderson to William Petrie, being likewise 
shown to the deponent, he deposed. That he wrote 
it ako at the desire of Mrs. Macleod, who dictated 
the same to him; and this happened before he wrote 



• The Lord AdTOCatC has often h?en lieard 10 *zj, Tbrt had 
tiU radi d«!re been complied with, and Henderson exe«uted, and 
hi» Lotdkliip had learned the ifacts which a/ieward* apiwnrtti. 
Ii« tiiould IvBve luolted upoa himself m guilty of jsurtfcr. 



17S6 




the obligation mentioned above. Deposed, That, 
&fter Mrs. Macleod was put in prison, a Higblandman 
came to lilm, and said, tliat he \v,is sent by Mr. 
Macleod, Mrs. Macleod's hustxiod, to persuade him 
toabscondonaccount of those papers he had written. 
This he thought unnecessary, aa he wrote ihcm at 
the desire of another, and n-as * altogether ignorant 

* qf tite import of said rrriling.%' But upon advising 
with some iriends, he was convinced of hi.<i danger, 
and he absconded and fled. 

John Winchester, clerk to the comptroller of the 
customs at Lcith, deposed. That he was intimately 
acquainted with David, Household; that some time 
in May last, the deponent went to see Household, 
who was then working aboard Captain Marsham's 
ship, which was lying in Leith harbourj but was 
told that Household was not to be found. He call* 
ed a second time, and the mate of the ship brought 
Household to him. The deponent asked, What was 
the matter with him? He answered, That he was ob- 
liged to hide himself; for Mrs. Macleod had induced 
him one day to go to a house in the Canongate with 
her, and there to write out a bill for her for about 
£30t or £GO, in presence of two witnesses; but the 
deponent does rot remember what he said about 
subscribing the bill. Deposrd, That he said to House- 
liold, ** He would be hanged for so doing;'* to 
whidi Household answered. He was resolved to fly; 
and added, that he had got a message from Mrs. 
Macleod's husband to abscond. The deponent ask- 
ed him, If it was on account of this bill that Mrs. 
Macleod was put in pi ison? ' To which he answered, 

* That it was ilie very same.*— The bill, letter, and 
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o&ligatJon in proMss, beraij shown to the <!?pmtCTi(, i"S6 
deposed. Th*t lie was veH acquainted wkh House- '"'*'*' 
hold's hand-writing; and h« bMieved the said d«di 
to be wrtiten b)' him. 

Archibald Uenipstcr, a preceding witness, bemg 
re-exacnined, and bis forsner deposition read over 
to htm, deposed, That nobod)' instructed bitc\ as 
to what he was to say in that deposition, nor pro 
imsed bhn any reward on that acc<ant. — Bfhtg coiu 

* fronted with Hetiderson* at the ftaf , miit •xitk Dffi-id 
' UtfTiteftofdf being desired lo look narrowly npon thu 

* said O-xv'uij and upon {^orge Henderson at the bar, 
' in order to decbre upon oath wlirch of lb* ^aid two 
*«as the person who wrote and sobicfibcd the ob** 

* ligement in the hotiac of John Gibson, mentioned 

* by the deponent in hi* former oath^ (fcpoiierf, 

* T/tat he did belkvo (Hal the said person mif said 

* David JJouseAoidf and not (Jeorge Mendcrsoiu' 



The second part of this profotmd plot being per- 
formed, and the *■ plot detected,' ic remained now 
but for pobHc justice to bring the matter to a eata»- 
trophc/— Upon the eij^hth ol December, the Lord 
Advocate represented to the Coun, that it w.m man. 
ifest that the Duchess nf Gordon's bi7l was a forgery: 
That ic wa» evident from the proof that Henderson 
Was innocent tjf tJie ^/brgert/, who therefore ought fo 
te be acquitted; and that Mr^. Mactcod was guiUy, 

• The Lord Advcale made tlic gre;<t bUck knotted wig be 
laketi off Henderson and put upon Houidtold, (i lefrcih hit pn- 
cepiive ai well as tccollective f.ictiliies. He alto made Houie- 
hold uVt a pen and wriie Hendetson's name befotc tljcm, to 
etublith) e* comparolionc ittcrnrum, wbose Imnd .writing ilii; iieeAi 

Uu 
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\'.^G art and part, of the same, as wcil i« of eouoterfeit- 
'"'^^ ing the letter and obtigatioo produced in process. 
TJiw, his Lordship faid, was established by House- 
hold, who, at the desire and bj* the contrivance of 
Mrs. Maclcod, actuslly forged the deed:; — by Demp- 
ster, who, in his <;econd deposition, ingenuous)/ and 
saiisfsctorily accounted for the n^istake into whidi 
he was led in his first, by the artful contrivance of 
Mrs. Madeodi-^pr ccniparing the deeds produced 
«ith the hand-wniing of Household taken down in 
ihcir presence; — and by the evidence which Elender- 
soQ had led of an alibi. He added, that she bad 
formed a malicious intention to hang her neighbour, 
and it was but just she should fall into her own snacft 
—Upon the whole, his Lordship observed, that, by 
her artful and horrid contri%'ancc, Mrs, Madeod had 
well nigh made * an innocent man suffer death. 

* That this comrivince was, by the good providence 

* of Cod, discovered; and concluded, that therefore, 
•■ihe said Mrs. Midcod was guilty, art and part, of 

* forgery, and ought to suffer the pains of dcatli.* 
The Solicitor General* added, * that there was such 

* a horrid design, and so artfully Lud, thcl^ at^rst, 

* he didjirmii/ iK'lierv Hcnderxoii guillt/. uai/, and could 
■ -tippeal to all, if by good providawe, Iluusehold had 

* ttotJteen apprehcudcd, theij had not condemned lien- 

* derson* 
'i'hc defences which Mrs. Macleod's counsel t urg- 
ed in her bclialt respected the nature of the crime 

• • 

* &Ir. C!iarks Ertkine, ±{ieiitaiii Lord Jntttce Cimk. 
t Mr. Robert Cm^iCiirfteiwaTdi Lwd Pr«i<)ect cf ikc Con 
cif Jjirtsion. 
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and lite evidence of her guilt. I1ic nature of her ITSC 
crim^, it was alledgcd, was not an intent to dcfruud '"'^'^ 
tlic Duchess of Gurdon of any money; neither, in 
fact, was her Grace, or any other person, defnud- 
fid. The sole purpose was to use ilic deed as a fund 
of credit for raising a pittance of money, which she 
applied to the most pious of purpo%fs, the relieving 
her husband from a ptLson. And, i^ to the subse- 
quent part of her ailedged conduct after it came la 
be discovered iliat (he hill was forged; whatever 
might be the rcsitll, the intmlion was noi 'nuiace a- 
gainst Henderson, but a d?sire to save her own life, 
and therefore was a species of self-defence, which 
greatly alleviated her supposed guilt, according to 
the brocard, * licet vnictit^tie san»uincm snm» rcd't- 
* mere ijitalitcr <}ualilcr* 'I'hc evidence of !ier guilt, 
again, was the testimony of but one witness, which, 
although it might lie entitled to sc.ne credit in a d* 
vil cause, could be no ground for proceeding upon 
in a matter of life and death. And how far this wit- 
ness was dciierving of any credit with their Lord- 
ship', let his public infamy, of which he himself 
stood recorder, determine; for he had placed him* 
self in so singular and unef)uivocal a point of guilt,' 
that, whether his testimony was true or false, it 
branded him with equal infamy. Neither was 
Dempster's evidence to be regarded, as his first 
and his second depositions were repugnant to each 
other. M for the argument of Henderion*s aliH^ 
which was now had recourse to, it had grown the 
belter for tlie keeping; for at the end of the Sum- 
mer Session, it surely had no v.eight with the Lord 
A(Jva;ate, when, notwithstanding of it, his l.or4» 
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FORGERY. 

J786 ship moved, that Decreet qf Reducfion and Impn- 
'^'^ liatlon shou)d be prooounced, and Henderson as the 
guilty persf»n, remitted to th£ Court of Justiciary. 
Tarlher, the witnesses w-lio deposed to what in plead- 
ed oo as an altii, admit that liendersun was frequent- 
ly out of the room, and that perhaps, for a quarter 
of an hour together; and how natural it was (ac 
conir^es over a bottle to think a tihok hour hut a 
quarter, wouU readily be admitted. Upon the 
whole, as the testiiTiony of such a person as ilotise- 
IioM wa« eo little worthy of making faith in judge- 
ment; and a!^ there was no precise puni^hmenc by 
our law annexed to t)ic crime of forgery, but it re- 
mained with their Lordships to adapt the SKtent of 
pecalty to the degree of guilt, he hoped they woukl 
eiihvr aii^uit Mrs. Maclcod, or at farthest subject 
ber to an arbitrary puniBhmenl. 

The Court found that Mrs. Macleod was * gtuhy, 

* art ami part, of the said forgeries.' They reduced 
the deeds, reDtitted Mrs. Macleod to the Court of 
Justiciary, ao^uttted Mr. Henderson, and di»misse>cl 
Uim from f he bar. 

Mrs. A'U.cleod was then served with a criminal ia- 
dictment at the instance of his Majt&ty's Advocate, 
setting forth, that, by the law and practice of this 
kingdom, the crime of forgery, or the being art and 
part thereof, or the using of lorged deeds, was pun- 
ishable with ' death, and confiscation of moveables, 

* and other pains of law;' that nevertheless, Mr*. 
Macleod had been guilty of all, or one, or other, of 
these crimes, in so far as bhe had forged a bill upon 
the Duchess of Gordon, S;c, Sec. That the Court of 
3eb^Qa had pronQUJiced St s^^pt^oce} declaring tfut 
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bili« &c to be forgeries, and that the pTisoner was ' ^^^ 
gttittj/, art and part, of the same, and tfacr«fore re- 
uiiiting her to the 0>urt of Justtdary: and that the 
extracted, /. r. auihenticued, decree of the Court of 
SestioD, was lodged wUli the derk of the Court of 
Jtuticury. * All which, or any part (hereof, being 

* found proven against her,* she ought to be punish- 
ed with the pains of death* 

The prisoner and the public prosecutor were heard 
by counsel. It was objeued for her, that forger\', 
by the law of Scotland, did oot infer a capital pun* 
Ishmcnt: that she was not accused of having actually 
CDUiinkted the forgery, but oa'y of being art and 
part: that $he had not u£ed the ImII with an intent 
to defraud,. but merely as a fund of credit for a 
small sum of money, which she meant honestly to 
(epayj and that the decree of the Court of Session 
was neither to be held as deCermining the relevancy 
of the indiament, nor as probatio probata^ or evi- 
dence not to be controverted of the prisoner's guilt. 
Informations for boili parties were aUo kxigcd by 
order of the Court. But as the defences stated tor 
the prisoner were over-nited; and as these general 
points of law, and of form, are now estaWished by 
the subsequent practice of rnore than half a century, 
it is needless for me to state the aigumcnts which 
they contained. 

The Lords pronounced an interlocutor, repelling 
the defences stated for the prbuner, and finding her 
being guilty of forging any of those deeds, or that 

* she was art and part thereof, relevant to infer the 

* pains of death.' The Solicitor General then pro- 
duced the * Pecr^ct of Improbation ubtatncd before 



172C « the Ixirds of Session, and craved tlui tlic same 
• might he rend openly,' which was done according- 
ly. The decree being read, the Court ordered the as- 
size instantly^to inclose. The jury reluined a verdict, 
nnanimousiy finding the indictment proved, and the 
prisoner * guilty, art and part, of the crimes hbelled/ 
The Court adjudged the prisoner to be liaagad on 
the eighth of Marcb. 



If Mrs. Maclcod showed art in the contrivance^ 

|>iid dexterity in the execution oFlliid fraud, shcdis. 

'playoil no \eis fortitude in undergoing the punish* 

[incnt, which resulted from a perverted application 

of so much ingenuity. She went to the place of 

execution dres^^ed in a black robe and petticoat, 

with a large hoop, a white fan in her hand, and a 

[White Farsenet hood on her head, according to the 

fashion of the times. When she came upon the scif- 

fold, fihc put off ilie ornamental parts of ht-r attire, 

pinned a handherchief over her bi'ea^t, and put the 

fatal cord about her neck with her own hands. She 

persisted to the last moment in the denial of her 

j:uilt, and died with the greatest intrepidity. 
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OF BREAKING OF GARDENS. 



John Rait and Alcj-andcr Dean Jor Breaking of 

Gardens. 

X HE prisoners were indicted 3t the instance of his 1C23 
Majesty's Advocate for breaking into the gardens of '-"■^ 
Barnton,' Pilton, Birnbougle, Greycrook, Craigie- 
hal)^ and Carlou-ryi and stealing thence herbs, arti* 
chock plants, si/Ovus, i, e. young onions, and bee- 
hives. They had formerly been convicted before an 
inferior judicature, for breaking gardens in the 
neighbourhood cf Miisjclburghj and by warrant of 
the Privy Council, which was produced in Court, 
they were sentenced to be taken to the Burrow. 
Muir of Fdinburgb, and there hanged. 

• Rtcor J» fif .'oniciajT. Jtily 11, 1623. 
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OF INCEST. 



Alexander B/air, Ta'thr in Carfk. 



^^^.^^ Albxander Blair, tailor in Currie, was criminal- 
ly prosecuted by his Majesty's Advocate for incest.* 
The fact charged agairw! Wm was, that he had car^ 
nal knCFwledge of one Catherine Windrahame, hit 
Jfrjl wi/i's ha^ brnther's daughter. And being ad- 
tnontsbed hj the kirk to nbstaiit ifota thi» connec- 
tion, instead of yielding obctiieicc, he Bed to Knff 
land with tlie woman, and there married her. The 
yaxj unaDimonsly found him guilty, and the CoaBt 
ordained htm to be beheaded. 
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James Ulltan^ Coal-"neve at Bonitord. 



^^ J. HE prisoner was tried before Mr. Alexander Col- 
vil Jusiice-depuie, at the instance of Mr. Thomas 
Nicolson, his Majesty's Advocate. The indictment 
accused him of having couimittcd incest with Jane 
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Cawe, daughtw of A^nw Brown, his wife,t aiaut ie49 
Viirli/'five years since, or fftrrealwtt, his \\ife beinjr "'■^ 
ihcn alive; also of having commitred adultery with 
Jean Walker during the lifetime of his said wife. 

The prisoner with great penitence confessed his 
guilt before the Court and jury, and a verdict being 
returned against him, the Omrt ordained him to he 
taken on the next day to the Cutle hill and be* 
headed, and hU personal estate to be forfeited. 



fniliam Drysdak and Barbara TanfiahilL 



\ 



William Drtsdale and Barbara TannaliiU were nos 
served mth separate indictments, accuiing them of' 
having committed incest with each other. The 
crime libelled was, that the prisoner, William Drys* 
dale, a widower, (whose wife, a sister of the other 
prisoner, had been dead for two years) had layen 
with the said prisoner, Barbara Tannahilh" and that, 
by an act parsed in the reign of King Jame<t VI. pari, 
1. chap. I+. and by the l»th cliapter of I-eviiicus, 
this crime inferred the pain of death.— The charge 
again&t Dirbara Tannahilt was the satne, mutatis Tint- 
landis. 

Informations, neither ing^?ntous nor cUborate, 



f RecoriltcirjuMkUrT', December 20, (649. 
Rccordi of Ju&ticiarf, 8, 29, January, MaixIii 1% .lane 1& 
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■J^ were lodged ibr and against ihe prisoner, Drysdalc. 
The Court repelled tltc defences and found the libel 
relevant. 



THE PKOOF. 

Barbara Tannabill judicially confessed lltat she 
had layen one time only with the other prisoner, 
Drysdalc, and that she was now with child by him. 
Mr. Samuel Semple, minister at Liberton, deposed. 
That Barbara Tannahill co?ifessed her gidtt tte/orc him 
wid the h-irk session; and that he interrogated the 
ether prisoner Drysdale, who expressly disavowed 
the charge. 

Robert Hardle deposed. That one evening going by 
ihe house where the prisoners lived, he heard Barbara 
Tannahilt's voice calling out, once and again, * O ilcattl* 
and did hear the other prisoner using expresflions of 
entreaty, or rather of violence, towards her. And 
that (he prisoners lived in a house by themselves. 
—Two other witnesses swore to TannahiU's confes- 
sion, and Drysdale'd denial, of guilt: that Drysdale's 
wife had been dead for two years; and that the pri- 
soner Tannahill was Iicr sister. 



Tlie jury found the indictment proved against 
Tannabill, but found nothing proved against Drys- 
dale but the woman's * judicial confession, which is 
* a grc.it presumption of his guilt.' — The court ad- 
judged Tannahill to be hanged, and Drysdale to be 
banished for life. 
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Even according to the Mosaic law these unfor- I70,i-I 
lunate perscins could not have beun legally convict- '"""^ 
ed, and tite Scottish statutes* declarer the Mosaic 
law, 3s laid dawn in the ISlh chapter of Lc\itiai», 
to be the rule for determining incest. In the infor- 
mation for his Majesty's Advocate against the pti< 
soner Drysdalc, an unwarrantable and absurd exten- 
sion of this crime was attempted.— That as it is there 
commanded. Thou shall not lie with (/>// brother's 
wife, so from the degrees of aHinity being the satne* 
the cummar.d must likewise be understood to be. 
Thou shalt not lie with tfiy xci/c's sister. To this 
it may be answered. — into. That to suppose a pe- 
nal law reaching life not to be esprcssiff but implied^ 
is to deem us to be governed not by taw but by des- 
potism. 2do, To lie with a brother's wife occasions 
an uncertainty as to the progeny. 3/tr;, To do so 
is not only incest but adultery. 4/o, It is not com- 
manded — Thou shalt not lie with thy brother's 
■xidoic. 5(0, This connection by affinity n dissolved 
and the survivor is loosed by the death either of hus- 
band or wife. G/o, This argument is completely il- 
lustrated by the command in a subsequent verse of 
the same ch.ipter,— Thou shalt not vex ihy wifef by 

V lying with her sister in her lijclhne. Imo^ To 

marry a brother's widow was an express injunction 

I of the law of Mosesi and if the surviving brother 
declined the match, die widow was entitled by that 



• James VI. pari. I.e. \K 
I Tlic warda axe stUl more Jistinft and futcible \n the vn^pte 
oi St. Jcrome'i lT;uisktioi), lli.(ii iu liiu tnglitli ediiion of [he 
Bible. ' Soiurcm lUoiU tUK in jxi/iiatum ilUiu iwn accijiitf, 
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elegant ind dignified system of jurisprudence to-^ 
spit in /«s yia*.*— These arguments however were 
cither omitted or over-rulcd. 

A rancorous dt'testailon of irregular commerce 
bct\%'een the sexes, has diitinguiihed those religious 
sects which pretend to an uncommon degree of spir- 
itDil purity, and in a peculiar manner the rigid dis* 
ciplrs of Calvin. Indeed, the Apostlef to whroe 
mysterious doctrines they are peculiarly attachcij^ 
lias barely tolerated the giving obedience to that im* 
palsc, with which nature has directed every animal 
to the propagation of its species. 

The inttructive page of history, and the fatal warn- 
ings recorded in criminal courts, tuffidently evince 
vhat public mischief, what private conflict, what 
dirk and attrocious crimes have proceeded from a 
mistaken notion of religion, inculcating a perpetual 
warfare with the dictates of nature. 

The preservation of morals, by debarring a union 
between persons whose frequent opportunities pave 
the way to debauchery.— The preventing a perplex- 
ity in the degrees of kindred.— Perhaps also, the 
preserving a strong and healthy breed, have induc- 
ed civili/.ed nations to prohibit aa incestuous, com- 
merce between persons nearly connected by consan- 
guhiity. It does not appear that ttie same reasons 
apply to the debarring such union between those 
who are connected by fl^w'/y.— After the huaband 

• ncc icralcbis tiirpitud'incm f\\i%,e(UmciUa wentc' Dlblia FaiUiii 
« oiBcinz Slt-phani e legione SclioIucI^ccietorURi) kdxx. Lc- 
viiicws c. 16. Heteilie vrords (nily cipri^isihe sense' in peliiea- 
■ /iim Uliia' being adultery agaiw: ItCr. 
• l>euteronoin]r) c, 25. v. 9, f 1st CorinihlaDi, e. 7. 





INCEST. 



349 



is dead, tlie wife surety b not guilty of adultery by 1705 
entering into a second marriage; for, * iftfte huaband '-'^^ 

* he dead,' *hc is loosen' d Jrom Ike law of her hus- 
' band,' If so, I do not perceive how the connec- 
tion thus dissolved by death, can imi^y against the 
survivor, the crime of mctst^ any more ttian that 
of adidten/. 

A mure rigid degree of Calvinism than what now 
prevails was established in the reign of Witliacn. 
The judicatories of the church possessed a jurisdic- 
tion. The slightest informalities between the sexes 
excited zealous abhorrence. To avoid the disgrace 
of the repading-slool, many a miserable wretch dar- 
ed a guilt which was to be expiated by the pain and 
ignominy of the galhws. The Prcsbytcriant clergy, 
in matters of scandal and of wttclicraft, arrogated 
to themselves the office of public prosecutors, of io- 
quisitOTs general; and so late as the year i720, the 
ministers, in behalf of themselves and ihehr kirh-ses- 
$io7is, publicly exercised this office in our courts of 
justice. Their busy zeal in hunting out after young 
women whom they suspected of being with child, 
and after old women who lay under the imputation 
of witchcraft, was productive of the most dismal 
consequences. Id the one case, the persecution was 
directed at unhappy women who Had obej/ed theim- 

• Romans, c. 7- v. 2. 
t Oripinal prccoj^nition iulc«n before die ihtrilT-depute of Rou, 
June S3ili 17^0, ugainst Helen fio«ie and Janet 'I'll omson for 
wilchcrnft, »t the in&iancc of ' Mr- David Rost, minister of iho 

* gotipel at TarUau, in Malf of the uuion of the taid partsK,' 
in potscision ff ihe Right HonoiiMble Robert Dundas of Ami- 
ilcn, I.oid Preiidmt tl ih? Court of Sptioo. 
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1705 pulse of nolure; in the other, at those who incurred,' 
'-''^ the imputatiDD of doing what imtitre rcJidered it />»* 
possible Jbr Ihcin to do. In bdJi, the pains and the- 
piety of the clergy were productive of the same i53ue«' 
the driving miserable creatures to the gallows.— 
And the recorded convictions before the Court of 
Justiciary at Edinburgh, of twentif-one uwncn Jor 
child'Hmrder^ and three men pro vaieren^fmtda cum 
brutix ammalibus, \vt the space of seven years.* afford 
a melancholy proof that the insulccil dictates of na- 
turc, when checked in their regular course, will 
burst forth in a torrent that will sweep away every, 
feeling of humanity, and every sentiment of virtue.! 



* From A. O. 1700 to I7O6. iiulottrc— Sec Rec. of Jii«[. 



OF ADULTERY. 



John Guthrie JbrnotoWf i. e. notorious AtluUery. 

Adultery was first made capital in Scotland by |gi7 
act of Pari. 156S, chap. 7+. The thunder af the ^-^^ 
law in the statute immediately preceding, had "been 
hurled against witchcraft^ and an act passed in the 
present century, ' ratifies and revives all former laws 

* and acts against druDkcnness, Sabbath-breaking. 

* swearing, fornication, adultery, and all manner of 

* unclcanncss;* and it specially and expressly revives* 
the act above mentioned against adultery. Notori- 
ous, or notour adultery, is, ln»), When children arc 
procreated between adulterers; 2do, When they are 
publicly known to sleep with e,ich other; or, af/o. 
When being suspected of adultery, and admonished 
by the Kirk to refrun from the vice, and to do pen- 
ance for the scandal; yet refusing obedience, they 
are excommunicated for the same. James VI. Pari. 
7. cliap. 105. 

John Guthrie was prosecuted for the crime of no- 
torious adtiltery. He was accused of having mar- 
ried a wife in the shire o( Forfar, and deserted her;t 
of having afterwards come to L^ithj of having laid 

• William, Pari. I. Sew. a. e. 1 1. It U a forttmalt matim 

in our Jiirhprudencc, that utalule law prctcribei. 

t R«cof.1iut. I4th March, ll^ih Apitl, 1017. 
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1617 aside the name of Laird, which he Iiore in Forfar, 
and assumed that of Guthrie, and there marrying 
another wife, with whom he cohabited fur several 
years; and also, of committing adulcery with an- 
other woman. These facts he acknowledged before 
tiie Kirk-sesMon of Kirkliston, and did penance in 
sackclothfor his impurities. — Being ihusdetected and 
stigmaitzed by the church, the secular arm «*xs next 
Mrctched forth against him. A warrant under the roy- 
al sign manual, dated at Wtiitehatl, 26[h of Jaouary, 
1617, wai directed to the Lord Justice General, and 
the other Justices. It set forth, that the King's Ad- 
vocate, by bis Majesty's express command, was a* 
bout to prosecute the prisoner for the crime of notor- 
ioud adultery, and required the Justices instantly, on 
his conviction, to condemn him to di'ath. The 
Court had the humanity not to enter this warrant 
upon record till about a mbnth after the prisoner's 
convictioQ, when it sentenced him to be taken to 
the Cross of Edinburgh, and hanged on a gibbet till 
he be dead; and he appears to have been canted to 
immediate esecution. 

Two other persona, Alexander Thomson and Ja- 
net Cuthbert, were also, by royal wartant, tried for 
adultery on the same day with tlie pvisoner, and 
were convicted. But the King was pleased to direct, 
that out of his princeU/ clemency^ they should not 
be put to death, but banished. 
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Patrick RoberUon and Marion Kempt ^ for AduU^ry, 

X HE prisoners were accused of adulterous com- 1527 
merce with each other; the fruits of which were, 
Marion Kempt's bearing three children to the iaid 
Patrick.* They were also charged with the said 
Marion's having, with Patrick's knowled};e and con* 
sent, taken poisonom drugs, by u'hich her first child 
was killed iu the wouib. They were convicted on 
their own confession; and, oo the -'!Oth of the same 
month, were sentenced to be hanged on a gibbet at 
the Castle-hilh 



John Fraser, Writer in Edinburgh, Ji)r AduUer^. 



Counsel for tlie Prosecutor, 
Sir George Mackenzie. 



Cotin«e1 for iJ]c Piisoner, Sir 
George Locltbart, Stc 



X HE prisoner was tried capitally for the crime of ir>73 
adultery, at the instance of his wife, and of Sir John '■"-'^ 
Nisbet of l>irlcton, his Majesty's Advocate. The 
l^ct libelled against him wai simply, that, in absence 
of the pri\'ate prosecutor, he had married another 
woman. 

The prisoner's coontel urged in his behalf, that 
although the pri\'atc prosecutor had a right of action 
to annul the second marriage, and to compel the ad- 
herence of the prisoner;t yet she had no title to prtv 
tecutc him crimiaally, ad cindiciam pullicam, in a 
suit> in which if she pievatled, the husband whom 



• Recc!«J» nf Junkinry, I8th, ?Orfi, December, 16*7. 
■ t Rec.of Joit. l?((i Nor. 1C7S, 12th Jan. ^ib JuIt, 167*. 
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1673 she claimed must be bereft of his life. That if any 
^"^""^ irregularity, or offence, has been comniittetl by ihe 
prisoner, it was owing allenarly to the snares laid for 
him by his vife, the insidiousness of who:;e malice 
could only be paralleled by the effrontery of her pros- 
titution. The prosecutor having been equally public 
and promiscuous in her debaucheries, the prisoner 
had several years before been obliged to sue, before 
the CommlBBaries of Edinburgh, for a divorce from 
her; but, conscious of guilt and infamy, she had em- 
barked oil board a ship destined to carry felons to 
Virginia, and the prosecution-was suffered to drop. 
After having been absent for a considerable time, a 
report of her death was circulated and believed, and 
what was at first a rumour, became afterwards evi- 
dence; the shipmaster, one of the seamen, and a 
passenger on board the ship in which the prosecutor 
embarked, having given a testificate on oath, of her 
hnving died in Virginia. This tcatificatc was laid 
before the Presbytery of Ediuburgh; and the clerk of 
the Kirk-session wai ordered to examine into the 
same. Having done so, he wa;^ satisfied by thegrant- 
ers, that the certificate was true, as well as authentic. 
This report being laid before the Presbytery, they 
authorised the proclamation of banns, wliich was re- 
gularly performed; yet no interruption was made to, 
no question brought of ilie marriage, for upwards of 
four years. And, at the end of this period, the pro- 
secutor starts up as from the dead, with a hatter in 
her hand, menacing the prisoner. .^ 

It now appears that she lud lurked for great part 
of that time in Aberdeen, Dundee, Stc. under the 
name of Mrs. Cetardj t/ml she had circulated the 
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report of /ter ouTi death: that, since her sfsumption 1675 
ofa teignetl n^ime, her Ute had been as profligite as ^""^ 
before her embarking fur Virginia. And that she 
had brought forth three adulterous children, theun- 
equivocal testimony of her stiame and guili; one of 
them not six months preceding tliis very trial, which 
she has brought in order to get her husband hanged 
on a charge of" aJuhery. It was argTied, that the 
prosecutor's uijidelili/ to ihe marriage vows had given 
occasion to the suit for a divorce, which the prisyn- 
er had brought against her before the Commissaries; 
and authorised the process of recrimin:ition before 
this Court, which the prisoner was immediately to 
institute: Uiat this ittfidcUtif would exclude the civil 
etfccts of a divorce, and much more ought to debar 
his wife from prosecuting the husband capitally for 
the very offence she had committed agiinet liim.— 
That she had lud a snare for him, by propagating 
rumours of her own death, and by lurking under a 
feigned name. Besides these defences, it was argued 
for the prisoner, that adultery could not be commit. 
ted without consciousness, * nara voluntas et propo- 

* siium dblinguant maleGcia.' And the probable ru- 
mour, nay the direct certificate of the prosecutor's 
death, exempts from the susfHcion ot consciousness, 
and consequently from the crime of adultery, ac- 
cording to the case in the civil lau*, ' Mulier cum 

* audiuset abscntum virum defunctum* esse, alii sc 

* junxtt, etjhisix rumonhu.% inducta, et quia verisimilc 

* est earn deceptam fuisse, nihil vindicta dignim vi- 

* dcri potest." 
19 answered for the prosecutor. That he is an 

• Digest. L. 11. J 12. de adulicriia. 
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1673 adulterer who lies with another u'oinan wliile his 
^"""^ wife lives; and, as rumour could not dissolve mar- 
riage, so iieitiier could it defend against adultery; 
otherwise it were easy for any man who grew weary 
of his wife, to propagate repurcs of her death, and 
then to take advantage of the rumours he himself 
had fabricated. That even, if rumours were suffi- 
cient, yet these ought to be constant and universal; 
whereas, in this case, there was but nnc certificate* 
and it bore only, that Margaret Haitly died in Vir- 
ginia, not that Marj^aret Haitf^, -wife of John Frasfr, 
died in Virginia: that it was not p^obabk, but imW' 
cibie ignorance alone which could be excusable: that 
the prisoner had not made sufiicient inquiry concern- 
log his wife at her relations, and his ignorance was 
aifeaed: that a long lapse ot time must intervene; 
whereas here, there was but an absence of tbree 
years: that the prisoner ought to have executed a 
summons of adherence against his wife, which would 
have entitled him to a divorce: that the Presbytery 
of Edinburgh had not a jurisdiction competent to 
the dissolution of marriage; consequently their war- 
rant was altogether insignificant. 

To this sophisticated reaioning the Court gave the 
eaDction of its judgemeot, repelling the argument 
urged ID behalf of the prisoner. 

Nothing now remained but to lead a proof of the 
fact. The proof amounted solely to the pii<oner*a 
having married Helen Guthrie his second wiic, and 
lived under the same roof with her as married per. 
sons. Even the consummation of the marriage ia 
not proved, but is only matter of presumption. The 
jury by plurality of voices, viz. nine lo slx,J'omui titc 
^iiontr guilUf, 
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Ut- 



Margaret Haitly, Jbr AduUertf. 

It wu now Mrs. tbidy's turn to stand trial for ber 
life. On the same day uith her husband she was 
prosecuted at his instance^ and that of the Lord Ad> 
vocate, on a charge of adultery with ten diCTerenC 
persons specified in the indict in en t; and of having 
born three children, the fruit of her unlawful amours, 
the last of cheiQ not six months preceding. 

The evidence of her criminal correspondence, and 
of the bearing three children id adultery, was com- 
plete; yet the jury, from what reason or motive I 
cannot conjecture, were not unanimous, but by a plu< 
rality of ekxtn tojour found the prisoner guilty. It 
was not however * i/ie Jeel qf Oicm U'liich buried her 
* husband thai carried her out.' 

The Court delayed from time to time pronouncing 
sentence upon the prisoners. On the 2(Kh of July 
after, John Frascr was set at liberty, in conGetjucnce 
of having obtained his Majesty's pardon. The other 
convict Hutly still remained a prisoner; but after a 
minute and punful examination of the records, I 
have not been able to discover whether she was kept 
prisoner fur life, or what became of her. 
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Jofm Murdoch and Janet Douglas, for AduUerif. 

John MoRDDCH and Janet Douglas, both of them 1^99 
married persons, inhabitants of Edinburgh, were •^^~' 
tried capitally at the instance of bi£ Majesty's Advo* 
catc, not for Jiotota;* but for simple adultery, i. e. for 



Rccf»<Ji of JiuUciary, September H, November $, l€9d. 
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1699 one act of adultery. Inforinations were lodged for 
^""^ the prosecutor and tlic prisoners. The King's Ad- 
vocate restricted the libel to an arbitrary punish- 
inenU The prisoners threw themselves upon the 
King's will, and were banished for life, never to re- 
turn under pain of death. 




If die frequency, variety, and severity, of criminal 
prosecutions, can establish the purity of statesmen 
and judges, this surely was an age in which persons 
m public ofilce cuuld boast of a very uncommon de< 
grce of purity and virtue. In this case, such was the 
Tealous dctcsta'.iitQ of vice, that persons were indict- 
ed capitally for simple adultery, although neither by 
the statutory law, nor tlie judgements of the crimin* 
al courts, was simple adultery ever deemed capital. 
A few months preceding this tnal, the Court of Jus- 
ticiary entered on its journalst a recommendation to 
the King's Advocate, to prosecute witches. About 
the close of that century too, a man was hanged for 
Qiurder, although the jury found that the prisoner 
in defending himself had killed the deceased. An> 
other was hanged for expressing in conversation, 
opinions on religion and philosophy opposite to those 
of the times. A third was tried for high treason, 
for engraving a political print, but acquitted by the 
jury. Others suffered death also, when perhaps their 
trials had better been omitted. 




+ Record* of Jurticlary, Mareh 27, 1699; Nov. 21, 1695; D«c- 
2*. IGVH: July 10, 1699j Apiil H, and liij May *♦, 1701| 

July 10, leyg. 



OF FORN 




I Christopher Little and Margaret Jameson, _fijr For- 
nicatiott and ZV*^, charged agaitat them in one 
Indictment, 



AfIXR the abolition of Popery, and establishment 
of the Confession of Fiith by authoriiy of Parliament, 
One of the first acts of the legislature was to annex a 
punishment to * theJiltMc vice qffortiicalion.* The 
punishment Was, for the first offence, to p;iy a fine 
of Ji40 Scots, (and upon failure of paymentf to un- 
dergo eight days imprisonment, and to be fed upon 
bread and water), and to stand two hours upon the 
pillory. For the second o(K;nce the fine waj raised 
to 100 mcrks; and besides being put upon the pillo< 
ry, the convict was to have his or her head shaved* 
And for the third offence the pecuniary mulct was 
augmented to J? 1 00 Scots, and the convict was or- 
dained to be thrice ducked in the deepest and foulest 
pool in the parish, and then to be banished from the 
same for ever. And this r^alous act has been re- 
newed so late as A. D. 1 6<>6. 

On the lOth of October, 1652, a commission was 
produced in the PaiUament-house at Edinburgh, 



lfi.55 



t Jamei \'I, Pari. !. chap. IS.j William, Pari. 1. wis. 6. 
rtrnp. 31. 
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1653 firom the Commissioners qf' tlie Parltament of the 
^■''*^ Commomieali/t of Enghndy and recortled in the 
books of Justiciary, appointing George Smith, John 
March, iVndrew Owen, and Edward Mosley, Es- 
quires, or any two of them, commissioners for the 
administration of justice to the people of Scotland in 
causes criminal. 

On the 2ist of Jure, 1653, Henry Whallie, Ad- 
vocate-Gencral,-f- prosecuted Jean Hamilton, Chris* 
topher Little, and Margaret Jameson, before the 
Honourable George Smith and Edward Mosley, two 
of those Commissitiners. The prisoners were char- 
ged ia the iodictmenc with * being all three 9icc«8so- 

* ry, art and part, of stealing shirts and sheets forth 

* of the house of Elisabeth Pittler, widow in New- 

* haven, after the said Jean Hamilton her thefiuous 

* upbreaking thereof, committed on the 6lh day of 

* May last: and the said Chriitopher Little and Mar- 

* garet Jameson for the crime of fornication commit- 

* tfd !iy them with each other.' 
The prisoners. Little and Jameson, denied tho 

theft, but acknowledged the fornication, and sub- 
mitted theimelve:] to the mercy of the Court. 

The jury, after hearing evidence, unanimously 
found the prisoners Hamilton and Jameson, guilty 
of steaUng the sheets and shirts, and acquitted the 
prisoner Little of the same. They also unanimously 
found the prisoners Little and Jameson guilty of for- 
nication. The Court sentenced Jean namilton to be 
scourged for theft from the Castlehill to the Nether, 
bow, and then to be put into the Correction-house 

t Records of Justiciarjr, October 16, 1652; June 24, 1659. 
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tfll farther orders; and ordained Little and 'Jwneson 1«55 
for fomicatioA instantly to pay £40 Scots, and in 
case of refusal to be kept prisoners for eight days, 
and fed on bread and small drinks and next market 
day to stand an hOur bare-headed on the pillory; the 
prisoner Little then to be set at liberty, but Jameson 
for the theft to be put in the Correction-house. 



OF BLASPHEMY. 



^^vs^ 



Thomas Aikenkead Jbr dcni/ing the TrhtHtf^ ami the 
authorit}j o/" (he Scriptures, midfor maintaining the 
Etatiit^ qf the World. 

1696 X HE pious Charles II. being restored to the throne 
of his ancestors, he and his upright* administration 
set themselves about the great works of religion and 
inoratity. 

A Parliament worthy of such a King and such a 
ministry having accordingly, in contradiction to, and 
contempt of, the principles of a great body of the 
people, vested the King witb a power of establishing 
any form of Church government he chose,t it pro- 
ceeded next to enact statute:^ against Sabbath-break- 
ing, swearing, drinking, and other profanities and 
immoraUties. These pious laws being made, another 
immediately followed, annexing the pain of death 
to the railing against God, or any of the persons of 
the Trinity, or denying them, and obstinately per- 
sisting therein. 

I have bitlierto discovered but tbi'ee proaecutioos 



• S« an instance <if the rrconlal jifryuries of the grcit oScn^ 
of state to rob a man of tut life; Amot'i Hiitory of Edinburgli, 
p. 149. 

i Charles II. pail. 1. sess. I. atts Ifi, IS, 19, «I. 
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for the criai* of blasphemy. The first was that of a 1696 
wonuii who was tried before the Circuit Court of^'^'^ 
Justiciary at Dumfries, A- D. 1671. But, as the re- 
cords of the Circuit Cruris previous to this century 
are kut, all I can say of the matter is, that the act * 
of btasphenrty charged against the prisoner was her 
drinltiDg the Di^vil's health, that the Court did not 
find it relevant to infer the crime of blasphemy, but 
fined the woman in ihc sum of 50(> merki for the 
offence. The second prosecution wat against Fran- 
cis Borthwick. 

Frands Borthuick, second son to James Borth- 
wickof Ilarelaw, was served with a criminal indict- 
ment for blasphemy, at the insiaoce of bts Majesty's 
Advocate, and of James Cockbume in Dudingstone, 
informer against hint- As he did not choose to run 
the riak of a trial, sentence of outlawry «*a5 pro- 
nounced against him for his contempt and disobedi- 
ence. It set forth. That he had been often cited to 
appear that day before the Court of Justiciary to an- 
swer 10 a charge of Ua-phcmy: that ho was bora of 
Christian parents, baptised and educated in the 
^Christian- Church, and continued in the profession 
of Christianity, and in communion of tlie Christian 
CathiiUc Oiarck till the fourteenth year of his age: 
that he then went abroad to foUuw the business of a 



• Mseltenne'* Criminal Trials, lit, G. J nit. Our SwrHinj. 
vtan ancr't'.'M uwd to pour forJi imnic dermic Ijbafions to tlic 
health of dieir gods; Iiriicc, when \H Paf;an rcligwn yielJcd m 
the doctrinM of the GoKpfl. 'n Gcnn.ir.y, and «vfral nortli-m 
n:tiiont, the Churth found i^ convimtem lo indulge tbt people 
widi n bumper to the health -(^f our Saviour, ^^e .ipotdcsi ani 
ihc niftt) Mullet** Nnnhera An^quiiie), vd. 1. pi 137. 
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1696 merchant) and was seduced to a shameful apostacy 
'^''^ from the most holy faith, and to profess himself 
openly to be a Jew, and that fie teas ciraittKised: 
thnt upon his return to Scotland, he at Edinburgh, 
and the neighbourhood thereof, did rail against our 
Lord and Saviour Jeaus Christ,* denying him to be 
God, and affirming him to be mere man and a false 
prophet, and outrageously reviUng him by such other 
blasphemies as were not fit to be uttered; renoune. 
log and cursing the holy sacrament of his baptism, 
and imprecating vengeance upon hioiself if ever he 
should return to the Christian religion. If the ac- 
cused was truly mad enough to undergo circumci- 
sion, he was at least not so mad as to appear before 
the Court of Justiciary; and sentence of outlawry 
was therefore pronounced against him. The last 
trial for bUsphemy was that of Thomas Aikenhead« 
Thomas Aikcnhcad appears to have been about 
twenty years of age; his faiheit, who bad been at. 
surgeon in Edinburgh, was dead. Sir James Stew- 
arc, his Majesty's Advocate, by specLd order of the 
Privy Council, served him with a criminal indict- 
mentl before the Court of Justiciary for blasphemy. 

" RecOfiU of Jusiiciary, Jtinel5ih, 1681. 

f I have discovered an anecdote concerning the pritoncr^ 
father. He wm cited before (he Privy C ouneil on the 20th April, 
168^, for selling umoroiis ^nd provocative drug^, by which it 
WM alledged thut a woman would have lost her life, had not one 
Dr. Irvine given her an antidote. The Privy Council rtfcrred the 
fa»e to the College 'jf I'hysicians, and the College lagaciou&ly 
reported fliat it wai ttrua/e to we mich nedicines, wthaul JlfU 
taking their <tdvicr\ Fountainhall, vol, I, p. IBS. 

X fleconis of Justic'arj, Decontm 23, 169& 
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TIic libel sets forth, that blasphemy against God, or 1^96 
any of the persons of the blessed Trinity, or against ^""^^ 
the holtf scriptures, or otir holif religion, is a criine 
of the highest nature, and severely punishable by the 
laws of God, by those of this and every well gov- 
erned realm, and particularly by acts of parliament, 
Charles II. pari. 1. sess. l.chap. :i!l.;andby William, 
parliament A. D. 1696, sess. 5. c. 11. 

That notwithstanding, the prisoner had repeated. 
ly maintained, in conversation, that theology- was a 
rhapsody of ill invented nonsense, patched up part- 
ly of the moral doctrines of philosophers, and part- 
ly of poetical fictions and extravagant chimeras: that 
he ridiculed the holy scriptures, calHng the Old Tes- 
tament Ezra's fables, in profane allusion to Esop's 
Fables: that he railed on Christ, sajing, he had 
learned magic in Hgypt, which enabled him to per* 
form those /irwi/'j which were called miracles: that 
he called the New Testament the history of the im- 
postor Cliritt: that he said Moses was the better art- 
ist and the better pcHticiaa; and he preferred Ma- 
faomet to Christ: that the holif scriptures v:ere stuff'- 
ed xrith such madness^ nonsense, and contradiction, 
that he admired the stupidity q/' the scorld in Ivirig so 
totig deluded fiy them: that he rejected the mystery 
of the Trinity as unwutthy of refuiatlon; and scnfTed 
at the incarnation of Christ, saying, that a Thcaiu 
t/tropos, or God-man, was as great a contradict ion 
as a fiirco-cert-us, or goat-stag, or that a quadrattan 
was a rotiindum: that he laughed at the doctrine of 
redemption: that he said the notion of a spirit wa^ 
a contradiction: that he cursed Christ, and argued 
against the being of God, matalalning, that Godj Uie 
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1696 World, ani "Satare^ are all one t/iingi and that the 
^^"^ Workl existed from ail ciernily: that he said the in- 
Teniors of tire scriptural doctrines would be dauiiied> 
if tkere bkw suck a t/ihtg as rewards or punishments 
q))er tlds life; and that Chrtstianir; itself would soon 
be extirpated: that bit impiety was so audacious, that, 
as Ite passed by the Tron Church in a cold night, he 
said to a companion, he could wish to warm him* 
self io a place Ezra called Hell: and, ^Wfy, that he 
often uttered these or the like speeches withia the 
li&t twelvemonth, without provocation, and merely 
from malice against Gcd and Christ. 

The Court found the railing agunst, or curnng 
any of the persons of the Trinity, relevant to infer 
the pains of death; and the other crimes rdevaat to 
infer an arbitrary punishment. 

No counsel appeared for the priioner; nor docs it 
seem that one word was urged in his behalf during 
the course of the trial. Four or five witnesses were 
ciuroined; one of them a writer in Edinburgh, the 
rest students at the University, lads from eighteen 
to twenty, or lwenty.one years of age. They prov. 
ed most of the articles of the libel, with tbia ad- 
dition, that the piisoncr said he was conHdent 
Christianity would be utterly extirpated by the year 
1800. There was however a material defect in the 
evidence. The articic most highly criminal, viz. 
the railing against God, and curing our Saviour* 
WM not proved at atl, but was an inference drawn 
by the jury from the prisoner's cursing £xra, and 
taying that the inventors of the scriptural doctrines 
would be damned} if there be such a thi:<g oj daxu- 
fiaiioD. 
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T|ic jury* unaairooujly fcmnd the prisoner guiky 16M 
of railing against God, railiog U and cursing CAmtj '"'''*' 
and of the whole otlier article^ to the libel, lihh 
vertUcc the jury, even by tlte statttie, -were not v.-arrunU 
ed to prvnotaxe. — The raiiiug agujist God, and 
cursing Christ, ought to have been Jacti <firecdy 
proved, and not ioferencci drawn from cursing the 
investors of ii£ri{>ttual doctriu'^i aad as for denying 
any of the persons of tiie Holy Triaity, it was aut 
the demal, but obstinately perasting tlieretn, which 
by the statute aubjected the oflFender to a capital 
pum&hment. 

Besides these defonces, had the Court been en- 
dued with Ae humanity to appoint counsel for ite 
piTSOner, h would undoubtedly luve been pled iot 
him, that these were ra^h words, drawn from hiin 
in the heat of controversy, which by no means co- 
incided with his serious notions; and that he hearti- 
ly repented of the warmth which betrayed him into 
expressions so di;>£onnnt from his own seiiliments, 
2nd so offensive to the feelings of others. Had these 
defences been offered for hito, the jury could not, 
without being guilty of perjury, have convicted him 



• The follovring men coraposed ihe jury: James Bouden lata 
baiilie of Edinburgh, George Clerk (dwinwUor, (". f, foreman of 
the jury) late baiUic there, Michael Allan, latt di-aiiof-guitd, 
Charles Chartre^, late baillie, Koberl Foresier, late hri:-trca.-,urer, 
Adam Brown, (clerk) bie bHillie, Alcianilcr Thomiinn, late du- 
con-convenor, Jerom Kobcrtwn, periwig-maker, Jamn Maclurg, 
late dean^f.gwild, Pauick Thomson, kte tttaiurer, WUli.un 
Pattoane, late baillic, Koberl Elpbinttouno of Lossness. George 
Mo5im»n, Muioner, George Fullertoun. Five person junimoncd 
on the jury lefuied tP attend, xaA wctc fined 100 meikt euh. 
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1696 of obstinately psrsisti?ig to deny the Trinity^ wbich 
the statute required. 

The verdict was returned, and sentence pronounc- 
ed against the prisoner on Omshnas Eve, * To be 

* taken to the Gallow-lee on the eighth of January, 

* between the hours of two and four in the after- 

* noon, and to be hangedj his body to be buried at 

* the foot of the galtows, and bis moveable estate to 

* be forfeited.' — Mercy was asleep*, as well as Justice 
and Science; so the dreadful sentence was executed! 



• Two roen were found guilty of house-breaking »nd Tobbctjr, 
attended with very aggravaiing circuntftances, some days before 
the prisoner. They were indulged in four weeks lougtr than 
Iiim as 10 day of execution. Kecoids of JusLiciarjt December I 
1696, Jajjuary 4, 1697. 



«" 




OF OTHER CRIMES AGAIXSTT RELI- 
GION AND TIIE STATE. 



Trh! iif John O^ik-ie, Jesuit^ for saving qf Mass, 
acknowledging the Pope to be Judge in Contnnvr' 
sifs ofrgligiun, and deirlinhg to anssrn- certain 
Questions put by his Mqjesti/s Commissioners, cott- 
cerning the Pope's pOTctr to excomvnmicatc KhigSy 
the murder <^ a King eaxoprmioiicated and depos- 
ed f't/ the Pope, and a Su^ect's being absokvd 
from the allegiance due to suck a King, 



I 



John OGILVIE, a Jesuit, ww tried before (lie iGir, 
Magittrates of Cla^jjow; judgcj jpcdaily appointed ^"""^ 
for the trial by the Lords ot Privy Courcil.' He 
was I priest equally devoid of the hypocriti}> \rl)ich 
charaaeriscs tli« raest iDfamous, and the liberality 
which adorn!! the most cii]iji;hiciied of the clerical 
(irder. lie poasci»ed a con^itdcrable (hare of amniai 
ingenii; but bisetrong ajid clear iiitcUoa v^at strange- 
ly warped with bigotr)*. 
The prisoner woi born in the north of Scotland. 

* A tni« tiJ.illon of the proae«dia];t sfrvntt Jolm OgilfM^ a 
Jniitc, &C. l^inbliff^ prinlrJ bjr Aniiro H«n, A. i). HilS.— 
'i'iui accooni diffcn litUc in po!ru of fict !ix>m ili»t publUlicJ v 
llouay, the xuv.t jnr, (roai a tnviii»tipt wiittcn by the priion* 
vTf Mid cc-ntinDcd bj hi* Mlow c^plirn; except l}ijt ihr one, 
pcihapt, UttffTtSietf and d>c other imj twitgcjip h'n wiffetin^t, 

3 A ^ 
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1615 He had been out of tlie kingdom forupwardsof twcn- 
t)' years, and had returned in the month of June pre- 
ceding his trial. The public offence which he gave 
by the statutory crimes of saying mass, and of en- 
deavouring to make converts to the Catiiolic relig^OD* 
was aggravated by intemperate expressions of relig^ 
ous ZL-al; and as the prisoner had been lately in Eog- 
Und, his indiscreet language, joined to the recent 
conspiracy of the gun powder treason, and the gen- 
eral odium which Papists laboured under, afforded 
a pretext to the abettors of kingly tyranny and of 
reformed zeal to insmuate, that the prisoner might 
be embarked in some desperate enterprise. 

Many priests had, of late, smarted under the rod 
of justice;* but the crown of martyrdom was reserv- 
ed for the prisoner. William Murdoch, in pariicu- 
Jar, for the crime of saymg vmss, had been sentenced 
to stand on the pillory, at Edinburgh, two hours, in 
his pontiBcal robes; then a fire to be kindled, and 
his robes and instruments of worship to be burned; 
and the priest to be transported and banished his Ma- 
jesty's whole dominions for life, never to return ui>> 
derpain of death. 

The prisoner was apprehended by order of the 
Archbishop of Glasgow, (for in that city he chiefly 
scutked) on the 4ih of October, 1614, and was next 
day examined before his Grace and the Bishop of 
Argylc, and six other persons of note. He was re- 
quired to take an oath, that he should tell nothing 
but the truth, in so far as should be demanded of 
him. He replied, that he would take it, with an 
exception to any articles that should affect his own 

" Records of Justiciary, 25eL September, 1607. 
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life nnd fortuoe, or tend to criminate others. Be- 1615 
inganswered,that every question which could bcjpro- ''"'^ 
posed to him, must concern some of these articles. 
He took the oath, with this reservation, that, when 
he round a question impertinent, he would cither say 
nothing, or declare simply, that be woulii not /ell- 
He was interrogated accordingly; but nothiiipf niate- 
rial could be drawn from him: for, whatever indis- 
cretions escaped bim, fie resisted with a fortitude 
which does bim infinite honour, every menace with 
%'hicli his inquisitors endeavoured to extort from him 
3 discovery of the persons who hid irtcurred a penal- 
ty by harbouring him. He was remanded to prison, 
and loaded wtlh heavy irons. 

He was afterwards brought to Edinburgh, and ex- 
amined afresh before a new set of commissioners; 
but, as cither his innocence, or hi.-^ oiution, screened 
him from a declaration of a criminal tendency, he 
was threatened with the torturej and he declared his 
readiness to suffer whatever torments they should be 
pleased to indict. But some pcnton whom (1 sup- 
pose) long practice had taught to tread with caution 
the paths of iniquity, advised, that instead of assail- 
ing the prisoner with acute torments, they sboidd 
keep him for some nights without sleep, as being the 
surest means, if not of staggering Ins resolution, at 
least of undermining his judgement. This happij 
devkc was followed to such an extent, that accord- 
ing to the prisoner's account,* he was kepi from sleep 
for eight days and nine whole nights, by the ihruM- 

* RdutO Incarcentionis « MarlVfii P. Joantilj Ogllbd,' *«. 
*c. Duaci, tj-pis vidu»e L;iuieiitii Kcilami siili ^'^rM Apni Pat- 
chfllit, 161^. 
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1615 it)g of ne«dle$ and pins into hi<inmh; M'hich had such 
an effect upon him, that he hardly kntw what h€ 
either said or did, and often could not recollect no 
much 39 what town he was in. He rel3?:ed so ftru 
to name some of the persons who hirb[»ured him; 
and the commissioners flattered themselves he would 
become sufficiently pliable. In the mean time, upon 
the approach of the Christmas holidays, the Arch. 
bishop of Glasgow returned to his diocese, and took 
his prisoner along with him, lodged him in his houses 
and entertained him well.* In the beginning of 
January, new commissioners were appointed to take 
the prisoner's opinion on certain special inierrogato. 
lies prcpounded by his Majesty. To these he aa> 
swered in substance, declaring, * That he thought 

* the Pope had a right of jurisdiction over the King 

* in spiritual aHuirs; but that the prisoner was not 

* bound to declare his opinion as to temporal, except 

* to the Pope, or those authorised by him: that the 

* Pope had authority to esco.nmunicate the King, or 

* any person who had been initiated into Christianity 

* by baptism: that, as to the Pope's having a right to 

* depose an excommunicated Prince, or to absolve 

* his subjects from their allegiance, or whether it 

* were lawful to kill such a prince, he was not bound 

* to declare hi^ opinion.'— As if this declaration was 
not tuSicientty disgusting to the dainty p:ihti3 of 
the British Solomon, the prisoner volunteered in 
adding, that he condemned the oaths rf supremacy 
and allegiance, as put in England, insisted that this 
bhould be inserted as part of hi;^ declaration, and sijbi 
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Bcribcd the whole, * Joltannes OgUveta, Societalia 1815- 

* Jem: ^-"^ 

Nothing more was wanting to accomplish his de- 
struction. The virtuous and learned 8ir Thomas 
More had fallen a saciifice about eighty years be/brc^ 
to a capricious tyrant, by saying, that a quetttoo re- 
lating to the supremacy was like a two-edged sword; 
if one answered the one way, it confounded the soul; 
if the other, it dtsiroycd the body. The prisoner 
Went much further; he vehemently persisted in his 
declaration, notwithstanding the endeavours of the 
King's commissioners to pravail on him to soften it; 
and an order from his Majesty to the Lords of the 
Privy Council was received, commanding them to 
bring him to trial. 

lie was accordingly indicted upon three statutes, 
Til. James 1. ParL 3. chap. 48.; James VL Pari. 8. 
C. 120. and Pa.cl. 18. c. 1. But although the indict- 
ment set fisrth, with manifest falsehood, that the first 
of these acts was guarded with the paios of treason; 
and, although the last of them contains ike imparaBeU 
ed ttbivrdUy of * anaiiHing and resdndiiig tvcry ikhtg 

* done, or hereafter to be rfow, in prejudice (^ihe royai 

* prerogtilitK:, in any tunc bygone or to come;' yet nei- 
ther of them could have served to condemn the pri. 
soocr, they being declaratory.lbut not penal acLs; for, 
although they declared the King's power in all case<, 
and over all persons, they had no penal sanction 
whatever annexed to the breach. The statute Jamea 
VI. Pari. 8. c, 1S9. was not so favourable for the 
prisoner. It confirms the royal power n%-er all per- 
sons, and in all ca^rs, spiritual and temporal; and 
declares the King and his Ftivy Council to be com? 
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1615 petcnt judges to all persons, in all matters, • concero- 
* ing whicU ibey should be apprehended, or charged 

r* to answer such things 2s should be inquired of 
* thcin. And tliat none apprehended or charged to 
* that effect should decline the audiority of the King 
* orbis Council under pain of trcaHon.* This statute, 
broad as it is, could not have affected the prisoner's 
life, had not a false conilructioo been put upon it; 
by comprehending under it not only those who, 
wtien called before the King and Coundl, declined 
iJidr jurisdiction^ but alio tfiose Trho declined to atiswer. 
efcri/ impertinent or innduous question that possihli/ 
mg/tt have involved theTOselves in iJie acknoxi-ledgemeni 
of' a capital crime. This construction the King's 
Counsel does indeed put upon the statute, in the 
course of this trial. I apprehend that the words of 
the act, which, it must be confessed, are obscure 
and ambiguous, do not warrant it. If they do, I 
have only to observe, that to oblige a person to an- 
swer, under pain ofdealli, to mi interrogatory which 
max} affect his okvi /^c, is, pcrlups, the greatest pitcb 
cf tyranny and iniquity that any legislative body 
ever attained. 

The indictment proceeds to charge, that, notwith- 
standing these statutes, the prisoner had renounced 
his natural allegiance, and had endeavoured, by con- 
ferences, enticements, mass-sayings and other crafty 
means, not only to corrupt bis Majesty's subjects ia 
religion, but also to pervert them from their duty to 
their Prince, till he had been discovered and appre> 
hended by the Archbishop of Glasgow. — His declar- 
ation of the 18th of January is then founded on> and 
piany big sounding words follow, ' That the prisoner 
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I wag guilty «f mosl damnable high treason, in not an- 1615 

* swering, acknowledging,' &c &c. Towards the 
conclusion, the libel sets fonh his Majesty's great 
reluctance to apply the severities of the law to the 
sayers and hearers of mass, and his gentleness to- 
wards such offenders, io only punishing them by 
imprisonment and banishment, of which the pri- 
soner had experience in the fate of bis own accom- 
plices; but that he, Off the Uiree last articles m his de- 
claraiion, showed a professed purpose to effect (he 
destruction of his Majesty's person and government; 
by all which, he had committed heinous and unpar- 
donable treason. 

^ 'l*he Archbishop of Glasgow, James Marquiss of 
Hamilton, Robert Earl of Lothian, William Lord 
Sanquhar, John Lord Fleming, Robert i-ord Boyd, 
and Sir Walter Stewart, were assessors to the Court; 
and Sir George Elphingstone of Blytheswood was the 
chancellor of a very respectable jury. The indict- 
men, the statutes, and the prisoner's declaration, 
being read over, the Advocate-depute addressed Itim 
in a speech, telling him, that he was not pro:^ecuted 
for saying mass, nor fur seducing the people to Pop- 
ery, uurjiir luiij thinf^ tiiat coiicerited his coTisciem-Ct 
but for declining the King's authority, and main- 
taining treason^le opinions, as, * the statutes libelled 

* on made it treason not to ansoKr the King or hit 

* coioicU in any matter \ultich should be denutnded,^' 



* It is lomcwhat remark^ible that the ion or grundton of Ed- 

monstOQ of DnntK'aili, nitc of the jiirynien wlia convicted the 

pritMn.Vi was tincd by tlie {"rivy Council in 900D metkf,Jifr rf- 

ykang to aiinpcr upon fiath^ vhrther he had karbouTfd one Fo^ 

edfr, a Jitfd fTrachrr,t«/io ww« tindrr xmtrKCt ef iitw'h'wvt, ftc; 
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1615 This contcientious harangue bcini; finished, the 
prisoner was allowed id state objections, if he had 
any, why the persons named should not pass upon 
his jury. To ihis he made answer, that * the jurj'- 
I' men were cither friend* to bit cause, or enemiee} 

* i/' enemies, they could not be adinittcd upon his trial; 

* i/J'^^'^'* '•'"*'/ ^fiouiii stolid prisoners nt the bar 

* xritfi ftitTL.' This ridiculous objection being over- 
ruled, and the indictment, the statutes, and the 
prisoner's signed declaration upoD the interrogator 
ries propounded by the King, being again read over, 
the prisoner, who had no c<>unsel, wai de!<tred to 
say what he could in his own behalf. This the un- 
happy man performed to a title, in a speech replete 
«'ith imprudence, extravagance, and bigotry, de- 
claring, • that he repented of nothing but not hav- 

* ing been busy enough in making converts; nnd 

* tliat if all the hairs in his /usad xvere priesls they 

* should all come inlo the kingdom.' The Arch- 
bishop then addressed the jury; and the King's coun- 
sel finished the whole, by proteiting for an assise of 
uiyiil error if they should ac<iuit the prisoner. 

Tlie prisoner was served with his indictment in the 
last week, and wa? brought to triil on the last dajr 
of February. The jury being inclosed, returned to 
the Couitj which continued sitting, a speedy and 
unanimous verdict, finding the prisoner guHty of 
the whole treasons libelled. He was sentenced to be 
taken mmediatelTfJirom the Court to Uie place q/' es- 




June 90, 168],; FomUaiDliuU't Decinont, p. 1*5. Mow, fcfuw 
iiijg lo answer upon oaih was die oiily etiiftc nliidi wm piov*d 
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ecittion, and tiure to be hanged and quartered. He 161S 
then cried out, * God luve mercy upon me! If there '•'■'^ 
' be here any IiidJen Catholics, let them pray for 
* me; but the prayers of heretics 1 will not have.* 

After a short interval allowed for penitence and 
prayer, (perhaps also for erecting the scaffold) hC' 
was hanged that same afternoon, but the quarter*! 
ing was dispensed with. 



h 



A few months after, AVilliam Sinclair, advocate, 
Robert Wilkie, brewer, and Robert Cniikshanks, 
stabler in Edinburgh, were tried before the Court {:f 
Justiciary for rcxtlin^* that is, giving meat and^ 
lodging to the above John Ogilvie and another Je- 
suit priest. They were convicted; and by express 
MTirrant of liis Majesty were sentenced to be hanged: 
but by a posterior warrant the sentence was changed 
into perpetual banishment. 




'. John Wallace for saying of Mass, behg haUt 
and repute a PopsJt Priest^ and refiesing to take 
Ihe Formula. 

X HE penal laws against Papists had amounted to a 1723 
most sanguinary pitch of persecution; but, as in ^'"^ 
most cases where the punishment bears no propor- 
tion to the offence, the humanity of mankind ii uo- 
wiUing to furnish the public prosecutor with cvi- 



RKordt of JutttciaTT', Jntj li, Augutt IS,*^^ 30, 
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|^j22 dencc, so, in the crime o/" Popery, ihe state had to 
\-- enact a law for ascertaining a proof of the offence; 
By this liiw it was declared, that any person who 
was habit and repute,* that is, generally holden and 
deemed to be a Popish Priest, and who should re- 
fuse to take a formula therein prescribed* should be 
banished for life» never to return under pain of 
death. By the same law, the being found in a 
chapel where there were altar and mass-book, &c 
subjected the person so found to perpetual banish- 
ment. Papists, or those refusing to take the for* 
inula, by this statute, are likewise declared incapa- 
ble of all succession whatever; the same to de\'olve 
upon the ww/ Pi-olesltmt heir. And thuse who apoi- 
the ,from * the true Pmtcstant reii^iwi,' by profess- 
ing the Popish, are also declared to forfeit their 
whole heritable estate to their next Protestant 
heir. 

Upon this law Mr. Wallace was indicted.t It WM 
charged against him, that the magistralesj of the 
Canongatc, a suburb of lidinburgh, had sait a jtarcet 
of soldiers into the house qfEUzalieth, Dvchess Dow- 
ager of Gordon on the syth of April last, which, by 
the bye, was a Sunday; tlut the soldiers there a{»> 
prehended the prisoner when he was about to say 
mass; and that he refused to take the formula wh^, 
tendered to him. lie and his surety had granted a 
bail-bond of a thousand merks Scots to stand trial; 




* Wiltiam, pailiamcnt Im, wu. S. c. 3. A. D. 1700. 

t RccoiJsof Jiuiiciary, August 23, 1732. 
X ThcM! niagistraict were cntiilcJ to a rcwiird ot' ^00 makt 
Scoif for ffiiEing a prliiit. .,,,^ ^ 
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but, as lie failed to appear, ihc bail-bond was forfeit- 1722 
ed,* and sentence of outlawry was prontHinctd a- '"'^^ 
gainst him. 

It aggravates not a little ibac contempt, mixed 
wiih horror, which ought to be cntfrtaincd of cer- 
tain parts of our penal law, that by the imrejyealed 
etatuto upon which the prisoner was condcnmcdj no 
ptircnt can pui his child to an eminent master in rid- 
ing, fencing, music, French, or Italiiin, (for such are 
mostly Papists) but he must incur a penalty uf 500 
merks for each ofTeiice, which ' may be pursued fot 

• hy anif Protestant sul>jerl, and upon conviction shall 

• pertain to the pursuer for liii reward.* What 
heightens the absurdity is, that one of thot>e mas- 
ters thus forbidden by slafitte to teicb, has a royal 
bounty of if 200 a year for teaching. — The trumpet 
of sedition and fanaticism, blown by the fuul br4^at^ 
of ignorance against the repcattt of those pen<tl laws'} 
the dismal consequences of the blast; ilic guilt which 
those Iruvipt'Wrs incurred; and the disgrace which 
they have brought upon this country, will not be 
purified by many lustrums of liberal science. 1 shall 
make no farther conimcatary upon this statute, and 
this prosecu'.ion, but that it should teach a little 
mcKlcration of language to that dass of people which 
upon every occasion launches forth its undistinguish- 
ing applause, upon the principles of liberty uhich 
flowed from the glorious Revolution; and the prin- 
ciplrs of tcrferation, so congenial to the mccL spirit 
of the Reformed Religion. 

• So latr 35 April 2*^-t755, Alt^an>r M-Dwiald, z Popish 
pHwt, h) the teay ofjavaur evU c/fMnuy, w'as bariishciJ ScoiVir.J 
for ^v, baving refused to xAt the Tcrniub. 
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Sir James Kcr Jbr celebrating clatulesfitie and ir- 
regiiJar marriage. 

!5no gm James Ker in Old Roxburgh was deposed from 
the office of a ^ilergymiD on account of misbehaviour, 
in Novembur, 1593, and uas cxcommuntcatcd on 
the '^6ch of May after.* He continued notwithstand- 
ing to celebrate marriage and the sacrament of bap> 
tism. For these offences he vras tried on the 1 8th 
of June, 1530, on an indictment, * for lying under 
' the horrible sentence of excommunication, sepu- 
' ate from the suffrage and prayer of the KJrk, uul 

* merit of the blood of Christ, to the danutattott ijf 

* Jiis soul, coiHimmllii J'rom the 2(ith dai/ ijf March, 

* lS8i: that although he, for misbehaviour, had 

* been deprived of the clerical function in the month 

* of November, liSS, he continued notwitlutandiog 

* to abuse the sacraments, h/ marrj/itigi swiidrif per- 

* S07IS, and bapii-wtg qjc/iitdrcti.' 
The prisoner came in the King's wiU-, i. e. sub- 
mitted to liis Majesty's pleasure, which the King's 
Advocate declared to be, that the prisoner should 
stand two hours at the Cross with a paper in his hat 
denoting Iiis crime; and tijat he should not commit 




• Records of Justiciary, June 18. ISflO. 
■f The Advocale was here a little on i in his diviaity. It 1) 
«n ajit illii£tr»ion of ihc nicety of ilic di&pute between the Rom- 
ish and ReforniesJ Churches concerning the number of ilie lacr^- 
mcnts, and of the iniquitj' of annexing rijjoruus pmii^bmenl to 
a difference of religious opinion, that the King't Advocate, in a 
criminal libel, should fall into the miituke of stating the cclebnu 
ttUQ ot i^gulir marriage as the abuie o( it ea^fsiiiieQi. 
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tlic like transgression again under pain of death. — isso 
Let m compare this sentence with that which was 
pronounced in the following trial, in a more en- 
lightened age, and under a more free government. 



Jofm Connocftar for celebrating ciandcsHfie and ir- 
regular vmrriage. 

John Connochar was a nonjuring clergyman of 1755 
the Episcopal Church of Scotland. His residence in ''^"'^ 
a wild distria of the Highlands, where there was 
not mtbin many miles a man of his knowledge and 
learning, gave him a degree of consetjuence to which 
his irreproachable morals and unaffected piety added 
singular importance; but his virtues were poisoned 
by his attachment to an unfortunate family; and 
the eminence ttf his situation and character, which 
in better times would have commanded felicity, 
served only to attract tlie fire of political vengeance. 
He was marked out as a victim whu&e ruin was to 
confound the remains of a vanquished party. 

The gentry in the North of Scotland professed 
almost universally the £pisa>pal or I'opisb religion; 
and meeting-houses were tolerated where public 
worship was performed according to the liturgy 
of the Church of England. But, on the extinction 
of the rebellion 174.», Government thought proper 
to make an indirect acknowledgement of the King's 
title to the throne, in the most solemn addresses to 
God, an indlspensible part of tlie formula. It coro- 
maj^ed all Episcopal clcrgyuieu, at every time they 
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1~55 celebrated public worship * before mare than &ve 
person, to pray for tbe King and royal family by 
name. A^ the gentlemen in (hat part of Scutlandi 
for the most part, were attached to the house of 
Stuart, the act met with no other obi-diencc than by 
many peoples abienting themselves entirely from 
Church. Still however many devout persona per- 
frirmed a duty which llicy thought acceptable to 
God, at the risk of incurring the vengeance of their 
temporal sovereign. Various prosecutions were ac- 
cordingly instituted for this offence; and of thes^ 
the most remarkable was that against the prisoner. 

At the distance of nine years at'ter the eKtinctioa 
of the rebellion, he was apprehended In his own 
house by a party of soldiers, on a day, (SOlh of Ja- 
nuary) upon wliich it was to be expected that he and 
{lis hearers would be engaged in their forbidden wor- 
Al^1^ The warrant for his commitment proceeded 
tipon a petition from his Majesty's Advocate to the 
Lords of Justiciary, setting forth, that Mr. Conno- 
char without having letters of orders in terms of 
law, and without having taken the oaths to govern* 
ment, had presumed to ofDciate as a minister, by 
praying and preaching, and administering the sacra- 
ments; also, that his sermons were calculated to sow 
scditidn, and to excite disaffection. 
■ ITie prisoner having applied to the Lord Justice 
Clerk to bo admitted to bail, hh request was grant- 
ed: but, iu the mean time, he was detained in vir- 
tue of a new n^rraiit of the Court of Justiciary, pro- 



• Georj^ II. an, 19. cap. S8. 
t .laaoarj yjih, IVSA Scots M^jaiinc, «>1. 17. p. 207. 
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ceeding upon a new petition from the Lord Advo* \^ss 
cate, setting fo;th, that besides the offences for ^^"^^ 
which the prisoner was at first incarcerated, he was 
also to be tried on tlie statute of Charles 11. against 
celebrating clandeitine or irregular marriage. — IC 
Diust be observed, that, by the former of these acts, 
the prisoner for the first offence could only be sub< 
jected to bix months impriionment» but by the latter 
be might be condemned to perpetual hanishtnent. 

A fresh bail-bond being offered, the pristmcr u'aa 
released on the 2"ih of February; and, on the lOth 
of April, he was brought to trial before the Circuit 
Court of Justiciary at Inverar)-: a district, where the 
attachments of tho people, and the fate of Stewart 
of Aucharn, who was capitally convicted some titno 
preceding, left no reason to dread that the jury 
would make any great stretch to acquU the prisoner. 
He was charged with two offences; the celebrating 
of marriage without being lawfully authorised by 
the established Church of Scotland, or by any other 
legal authority; and celebrating of it in a clandestine 
and disorderly way, contrary to act Charles II. Par^ 
Sess. 1. c. »i. ., 

It was pled frir the prisoner, that the statutq Ijl^ 
belled on * had been establislicd directly with a vief^ 
to support Episcopacy agaiast sectaries; therefore, tp 
turn it as an cugine of destruction against that reli* 
gton which it was meant to protect, was totally to 
invert its purpose: — ^"Ihat all the acts in favour of 
Episcopacy liad been abolished by WilUam and Mary, 



• Recerdi iif WMrrn Circuit Court oTJuMtct^f, AprU 10, 
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Pari. I. S«ss. 1. c. 5. That it belioved Episcopacy 
either to be the established rcli;;ion or not. Uit was 
the established religion, the Priest could not be con- 
demned as unqualified to celebrate marriage. If it 
was not the established religion, it must be ranked 
amoDg the sects of nonconfurmityj and even in that 
case, the clergyman was equally safe; for ail laws 
against nonconformists were repealed by act 1690, 
c- 27- — ^This construction of the statutes was con- 
firmed by the universal sense of the nation^ for, 
althougb thousands of marriages had been celc* 
brated, not only by Episcopal clergymen, but by 
dissenters of alt sorts, no prosecution had ever been 
brought on this branch of the statute alone: nay, so 
little was our law scrupulous as to a clergyman, the 
celebrator of a marriage being ordained by the e* 
stablished church, that a valid marriage might be 
pronounced by any civil magistrate: indeed, the 
ceremony of marriage is totally unessential to its 
validity. 

As to the second olFcnce charged against htm, the 
Celebration of maniagc, in a clandestine and disor* 
derly way, it was proved on behalf of the prisoner, 
that the parish*church in which he Uvcd, as well as 
the nextparish, had been for some time vacant; so that 
in the district where he Hved, there was no clergy- 
man but himself, in a space of twenty miles: that he 
had been scrupulously anxious to celebrate marriage 
in the most regular manner, both as to the esserUiai 
and ceremonial parts of the contract: chat when, by 
the want of public worship in tlic parish-cburch, the 
ceremonial part, vi/.. the publication of the bancs, 
could not be performed, be nude thcbcadtc pr» 
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dwra them before witnesses at the church-doorj and, nss 
as to the essential, he instructed, that when he ccle- * 
brated martiage, it was always with the consent of 
the friends of both parties. Nay, that he had re- 
fused to celebrate a martiage in a clandestine man- 
ner, although ten guineas had bucn ofiered as an io- 
ducement. 

Notwithstanding these arguments, the Court found 
the first, as welt as the second article uf the indict- 
ment, relevant to infer the pains of law. 

The counsel for the prisoner reminded the jury, ■ 
that notnithjtanding the interlocutor of the Court, 
they were entitled, if they thought proper, to acquit 
the prisoner of both charges. But lest the fountain 
of justice should purify the stream of political ven- 
geance, it was observed from the bench, that the 
jury could have no room for doubt; and f/ul nonjur. 
ing Episcopal clergi/men <if the prisowt-'s (iclivifi/, 
were dangerous to the present liappi/ estabUshmeat. 
The jury found the prisoner guilty; but, in respect 
of certain alienating circumstances, recommended 
him to mercy. — He wa? condemned to perpetual 
banishment, never to return under pain of death. 



8C 



9<8 



CRIMLS AGAINST REUGION 



Mr. Daiiicl Taylor^ a7td Ivaity-four oilier Preachen 
qftfie Episcopal Conmamimt in Edinburgh^ Mr. Ar- 
ihur MiUer, Preacher in Lciih, and Mr. Robert 
Coll, and Mr. James Hunter, Musselhitrgh, for 
Preaching to an Episcopal Congregation, uiUiout 
Letters of Orders Jrom a Protestant Bishop; and 
u-ithout Praying for King George hij juwk. 

1716 His Majesty wrote 2 letter* to the Lords of Justi- 
■'"'^ ciary on the 12th of May, 1716, setting forth, that 
he understood there were meeting-houses in Edin- 
burgh, and other parts of Scotland, where divine 
service was perfonned without praying for the King 
and Royal Family; and requiring their lordships t 

* to give strict orders fur shutting up all such mect- 

* ing houses,' and for proceeding against oSenden 
Sn time coming. 

The Lord* sent an anjwer to Mr. Secretary Stan- 
hope, representing their alacrity tn ordering prose* 
cutions against such offenders; but, as to shutting 
up such meeting-houses, they observed, * We are 

* humbly of opinion, that our forms do not allow 

* sucli summary procedure till after trial and convic- 
' tion by due course ot law.' Even then, their Lord- 
aiiips suspected they weie authorised only to exact 
the penalties prescribed by law; but not to shut up 
the meeting-houses. The Lords, at the same time. 




• The leuer is inbtcribcd ' GioRoi R.'and counlcrsignnl by 
Kt. Secretary Stanhffiii?. 

f RecorJi of Jiuticiniy, May IS, and SI. June 11, 18, uJ 
SrS. December 31, I7I6; Febniary 13. June 19, 1717. 
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ordered the Crown lawyers, with all diligence, to 1715 
prepare indiclmcnts agiiiiist aU Episcopal ministers ""^^ 
guilty of this ofience. 

The prisoners were accordingly served with an in- 
dictment, setting forth, that a statute of Queen Anne 
was enacted lor preventing disturbance to those of 
the Episcopal communion in Scotland: that this sta- 
tute specially provided, that no person should pre- 
sume to ofliciate as a pastor in such congregation, 
without having previously lodged with the justices 
of peace letters of orders from a Protestant Bishop; 
and without also praying in express words, some 
time during the service, for ' her most sacred Ma~ 
*jestt/ QiucnAnne^ ami tlie most cvceHc-nt Prince&tSo- 

* phia, Ehvtress and Duchess Dowager of' Ilanoi-etf 

* Ti'Jiilc living:" That notwithstanding the demise of 
the hte Queen, the-3e clauses remained perpetual con- 
ditions; and that by an order of the Regency, Aug- 
ust Isl, 1714, the clergy were required to pro y in 
e:ipress words for his most sacred * Majesty King 

* George:' that nevertheless the prisoners had pre- 
sumed to celebrate the Episcopal worship without 
letters of orders, which wasccntrary to the csublishi 
ment of the Church of Scotland, a'i settled by set of 
Parliament, and ratified by the Union; and that 
they had also neglected to pray for King George: 
for which transgressions the piisoners ought to be 

I punished in terms of tJie act. ' 

Informations were lodged for both parties; but. 

IS the arguments for the prisoners were over -ruled, 

most of them to save trouble to the Court confesscij 



* Statute 10th Anne, «p. T. 
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I'lfiboth chirges. The whole of the prisoners except 
^^"^ one who had produced letters of orders Jrom an ex- 
auctoraled' Scollish Bishop, were debarred from 
preaching tilt they shoukl produce letters of orders 
in terms of the act; and twenty-one of them were 
fined ^20 Sterling each, half to the informer, and 
half to the poor of the parish; a sentence palpably il* 
lei;al; f()r, as this penal statute annexed the penalty 
of jPSO to the not praying /or Queen /irmCf -j:hUe 
living, it was repugnant to every rule of law, to e- 
very principle of liberty, to extend the penalty to 
the not praying for King George a/ler she vas dead. 
As the Court had omitted to grant kltas of hom- 
iHg,f his Majesty's Advocate, about aix months af- 
ter, prayed the Court for letters of homing, seeing 
no ivjumier xvould (ippl^; and they were granted ac- 
cordingly for ^10 against eacli of these pereons, to 
be paid to his Lordship as iii/armer. 

About the same time, a petition was presented to 
(he Court by the magistrates of Edinburgh, setting 
forth, that their Lordships, by their sentence of the 
S8th of June, had commanded all sheriSs and magis- 
trates of boroughs to prevent those clergymen from 
officiating within their districts; that however they 
had now produced their orders, which wer« registered 



i 



I 
I 
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I 




• An objection wm sratrd before iJie magiKiratn of £<Iinbiirgh. 
to tlie letters of oiJers of Mr. GrecDuliieli!) as giaiiteti by so es> 
aiiccorated Bitbop. The objeclion vijis su&iained by (lie tnagi- 
ntUCt, iuid afterwards by the Lords of Seition; but (be decree 
vns reversed on appeal. Journal of die House of Lotdsi March 
1, 1710. 

■}■ A fonn of the Uf of Scotland, nGceuitjr for dai/«iaia| 
the prison and goods of a debtor. 
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as the statute directs; that the Lord Advocate had 17I6 
delivered a message to the mafpstraies froin his Royal 
Highness the Regent, signifying his opiuioo that 
they had been remiss in executing the sentence of 
Justiciary, and tits expectation that they would pay 
more zealous attention to carry it into cxccuttoo: and 
the magistrates being at a loss how to proceed, in 
respect ot the letters uf orders being produced, crav- 
ed the directions of the Court. Hieir Lordships re- 
turned an answer to the petition of the magistrates, 
dark and etjuivocal as theSybilline Oracles, import- 
ing that the process was ended; that they could not 
alter their own sentence, * and the said Lords lu<^- 

* ed on the said sentence as containing a full warrant 

* for the execution of the same.' — I apprehend that 
the Lords of Justiciary and the magistrates of Edin- 
burgh had reciprocally endeavoured to devolve on 
each other the odium of the people Jdr executing of 
the sentence, or the indignation of the Prince Jbr 
not ejeculitig of it. It appears that the shutting up 
of meeting-houses was by no means rigorously en- 
forced; for I find several of those very clergymen 
within a few months again convicted for the same 
offence. Indeed, the criminal record;, for some years 
after this, are in a manner engrossed with prosecu- 
tions against Episcopal Nonjurorsi 
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vV ITCHCRAFT firat made it^ppearaace in our 
crlmtnal code, at a time when the broaching of a 
new set of religious notions excited a passionate de- 
sire for the attainment at extraordinary purity and 
strictness in doctrine and in nioraU. Shortly before 
the Reformation was estaUished by law, an act wm 
passed, annexing 2 capital punishment to the prac> 
lising of sorcery, or consulting with witches.* From 
the words of this act, which are not a little ambigu- 
ous, there is reason to suspect that tlic Legislature 
did not believe in sorcery; and that the punishment 
provided by tlie statute was annexed not to the crime 
of witchcraft, but to the impiety and blasphemy of 
pretending to, or believing in, such supernatural 
powers. 

Alison Pearson. 

Alison Pearson in Byre-hiJh, Fifeshire,! was con- 
victed of practising sorcery, and of invoking the 
devil. She confessed that she had associated with the 
Queen of the Fairies for many years,! ^""^ ^^^^ "^ 
had friends in the Court of Kljland, who were of 
her own blood. She said that William Simpson, late 
the King's smith, was, in the eighth year of his age, 

• Mary, Pjrl. 9. t. 73. A. I>. 1.563. 

t Rcc.cf Jurt. I8ihM»r, 1588. 

X In tlip nrig^ral it 11 Queen of £ll!aiiL 
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cxrried off by an Egyptian to Egypt^ where ha re- 1588 
inuoed twelve years; and that thb Egyptian was a ^""^ 
giant: that the devil appeared to her in the form of 
this William Simpsnn, who was a great scholar, and 
2 doctor of medicine, who cured her disease^-: that 
he has appeared to her, accompanied with many men 
and women, who made merry with bagpipes, good 
cheer, and wine: that the good neighbours* attended, 
and prepared their charms Ui pans over the fire; that 
the herbs of which they composed their charms, were 
gathered before sunrise; and that with these they 
cured the Bishop of St. Andrews of a fever and flux. 
She underwent all the legal iurms customary in cases 
of mtchcrait, i.e. she was convicted and condemn- 
ed, strangled and burned. 

Janet Grant and Janet dark, 

Janet Grant and Janet Ctarkf were convicted of 1590 
bewitching several persons to death, of takbg away 
the privy members from some folks, and bestowing 
them on others, and of raiUog the devil. 

John Cimninghame. 

It was proved against John Cunninghame, that the 
devil appeared to him in white raimcnt,J and pro- 
mised, that, if he would became his servant, he 
should never want, and iihould be revenged of aUhLi 
enemies: that he was carried in an ecstacy to the kirk 

* Gwid Neighbours wai a lerm for witchei. PcopV vac afraiJ 
to qwak of tbcn opprobrSciuiiIyi lest tlwj ihoulil piovoke their 
itfratDunt. 

t Rtcordtcf JuiticKuy, 7th Augtut, 1590. 
t Ibid. SSih December, 1590. 
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1590 of Nortli Bcmlck, wbore the devil preadicd to him, 
' znd maoy others, bidding them not spare lo doevil^ 
but to eat, drink, and be merry; for he should rajxe 
them alt up gloriously at ifie Last Dai/: that ihe devil 
made htm do homage, by kissing his """*. That 
he (the prisoner) riised the wind on the King^s pass- 
age to Denmark: that be met with Satan on the 
King's return from Denmark; and Satan promised to 
raise a mist, by which bis Majesty should be thrown 
upon the coast of England; and thereupon ihrc-w 
Boniething Uke a footb^ into the sea, which raised a 
vapour. 
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Jgncs Sampson, 

Agnes Sampson in Keith,t a grave matron-like 
woman, of a rank and comprehension above the 
vulgar, was accused of having renounced her bap- 
tism, and of having received the devil's mark; of 
raising stotnts to prevent the Queen's coming from 
Denmark; of being at the famous meeting at North 
Berwick, '^Isere six men, and ninety women, witch- 
es, were present, dancing to one of ihctr number, 
who played to them on a Jew's harp. It was charged 
in the indictment, that the devil was present at this 
mccnng; and started up in the pulpit, wliich was 
hung round with black candles: that he called them 
ail by their namt-e, asked them. If they had kept 
their promises, and bpcn good servants, and what 
they bad done since the last meeting: that they open- 

• .f RfC. of .Tiut. .Tan. 2?, 1590. A uorf is toU of this woman 
ro Spotiiiwcoil'i HUt. p. 363. vliicb It nowJte eonfirmcd bj- tht 
rreord. Hit fabi? ii absorJi ixii lenns W) Iiave becD invmtnl 
by lonie zealous tdicvCT In llie (Uuae n'gh: ^Kingi. 
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ed up three graves, and cut off the joinis from the 15flO 
dead bodies' fiogt:n, and that ifie prisoner gotjhr ficr '^'^ 
share titv Joints and a winding thcct, In tmike porcder 
of to dv mischi^} that the devil was dressed io a black 
gown and hat; and lliat he ordered them lo keep 
his commandments, which were CO do alt the ill they 
could, aod to kiss his ••••. 

Euphan M'Caheane. 

Euphan M'Cabeane was a lady possessed of aeon- '591 
siderable estate to her own right. She was the '"""^ 
daughter of Thomas M'Calzeane Lord Cliftoahall, 
one of the Senators of the College of Justice, whose 
death in the year 1581, spared him the dt:^grace and 
misery of seeing hii daughter fall by the hands of 
the executioner. She was married co a gentlcmatt 
of her own name, by whom she had throe children. 
She was accused of treasonably conspiring the King's 
death by enchantmentsif particularly by framing a 
' waxen picture of the King; of raising tsorms to hin* 
der his return from Denmark; and i.f vaiious other 
articles of witchcraft. She was heard by counsel in 
h«r defence; was found guilty by the jury, wliich 
consisted of landed gentlemen of note; and her pun- 
ishment was still severer than that commonly inHici- 
ed on the Wcyward Sisters, — she was {turned aliiXt 
and her estate confiKated. Her children, however, 
after being thus barbarously robbed of their mother, 
were restored by act of I'jrlianientJ agaiiiil the for- 
feiture. The act docs not say that the sentence was 
unjusi; but that the King was touched in honour and 

t Record* of Jtui. Sth May, ISOI. 

,t Unprintwi Acm A. D. I5yJ, N«. ~0. 
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ISBI consdemv to restore the children. But to mwe the 
^"'^ vcheeU of his Mqjest^s conscicrtccy the children had 
to grea-w them, by a payment of five thousand merks 
to the donator of cfcluat' and by relinquishing the 
estate of CUftonhall, which the King gave to Sir 
James Sandilands of Slatnanno. 

As a striking picture of the state of justice, hu- 
manity, and science, in those time3,t it may be re- 
marked, that this Sir James Sandilands, ajitvourttc 
q/'tJie King's, ("' ex intcriorc priticipisfatntliaritate^'J 
who got this esute, which the daughter of one Lord 
of Session forfeited, on account of being a witch, did 
that very year murder another Lord of Sessioif in 
the suburbs of Edinburgh, in the public street, with* 
cue undergoing either trial or punishment. y 

Patric& Ltarie. 

1605 Among many acts of witchcraft for which Patrick 

Lawrie was committed to the flames, tlicre were his 

consulting wtlh> and receiving from the devil a hand 

bcltit in one end of which ' appeared l/iv similitude 

* qfjbur^ngers and a tkumb^ not far different Jrom Ihc 

* claws of t/ie Devil;' — his bewitching Bessie Sanda's 
corns, and taking the whole strength and substance 
out of them for ten years successively; — his enchant- 
ing certain milk cows,-which thereby, instead of 
milk, yielded nothing but blood and matter,— and 
bis curing JT-lizabeth Crawfurd's child, which, for 
eight or nine years, had been afflicted with an incur- 
ai>/c disease. 

• He who obtnins a j-ift of (he forfeiture. 
f JoAastoni itiitoria liertmi Britanntcarum, p. 172. Sec alto 

1 ReccrJsof JuKiewry, July 23, 1605. 
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Margaret Jf'allac 



Margaret Wallace! was tried before tlic Circuit 1620 
Court of Justiciary. The Duke of Lennox, the Arch- ^^"^ 
bishop of Glasgow, and Sir Gebrge Erskine of lo- 
nerteil, sat as assessors to the judj^cs, and an cmincnc 
counsel was heard in behalf of the prisoner. Sha 
was accused of inflicting and of curing diseases by 
inchantnient; but it was not ipecitied what spells she 
employed. It was libelled against licr, that on being 
taken suddenly ill she sent for one Christian Gr.iham, 
a notorious witch, who afterwards sutTored a capi- 
tal punishment, and that this witch transferred the 
disease from the prisoner to a yount* girl: that the 
girl being thus taken ill, her mother was advu^d 
by tlie prisoner to send for Christian Graham, 
who answered, that her confidence was in God, ami 
she would have nothing to do with the devil or hi.^ 
instruments: the prisoner replied, Oial iu a ease o/' 
this sorl Clirislian (iraham could do as much as God 
himself; and that xcithoui her aid there tiw5 no remedy 
far the child: but the mother not crmscnting, the pri- 
soner without her knowledge sent for Chri&tiat:, 
who niuitcred words, and expressed MRU*, by which 
she restored the child to healthy i^c. Her ccunsd 
urged, that the indictment was by much too general: 
that it ought to hive been specified, not simply that 
she did enchant, but aho oy wliat kind of spells 
she performed her incantations: that supposing Cliris- 
tian Graham to have been a witch, sa)>i that tiie pri- 
soner when taken ill consulted her, still he was en- 
titled to plead that the prisoner consulted her on ac* 

i RtEordi of Juvliciary, Marcli OS 1620. 
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I nwi count of her medical knowledge, and not for her 
'^'^ skill in sorcery: that as to the blasphemous pxpres- 
sions, however well they might found a trial for bli?- 
phcmy, ihcy by no means inferred the crime of witch- 
craft; and he quoted many authorities from the civil 
and canoD laws. He farther challenged one of the 
Bssizers, because one of the articles charged against 
the prisoner was her having done an injury to his 
brother-in-law. — ^The whole defences were repelled 
by the judges; and the jut)- found the prisoner guilty. 

Isabel Young. 

ir^g Isobel Young in East Bams* was accused of hav* 
'-'^^ ing stopped by enchantment George Sandie's mill 
inaihf-iiinc i/i-ars licjbrc; of liaving prevented his 
boat from catching iish while all the other beats at 
the iierring-dravCf or herring-fishery were succcssfulj 
and that she was the cause of his failing in his cir- 
cumstances, and of nothing prospering with him in 

♦ RecorJs of Justiciary, Feb. i. 162D. In lliis lrt;il mention 
i* Jiiacle of the ptcpricior r-r the caUlc having applied to I.nci- 
hart nf Lie for the use erf his curing slane to cure the cnttle; and 
that he gtaciouily tondest ended lo ^ive litem ^omp w3T<t in which 
h had hecn dipped; and Uic warcr having (1 »uppoM) derived 
viilue./ruin fhf slant, as the Pool of Beihwrda ,/i-oiii tfie angel, 
the cattle were t)i ought tube a good deal tlie better.— TiiU famniui 
iiwtiument of siipcrsiltion )ms maintaim-d its reputation foi mai;y 
rcTitiiries. It i* said to have been bronght home by Loclhart of 
I.^f, who acL-ompanied the E.irl of Doii;;las in caTry'tig King 
I'obcrt the Bruce'i licact lo the Holy Land. It is ealtcJ the I.n 
J*etuij/, £e&)des its curing of cattlet tt hai another virtuei thaxit 
CiUt nner hf lost. It is itill intlie pos^eiiion of iliat ancient fitmilyi 
;aRd pcnplc from various parts tif ScDilandi and even <£ £ngliiiid> 
^■hoie ra'.ile .were infected, have made nppiieaiion « ichin lhe;c 
few jeari for water in whloh i^.- Kgwr had teen dippod. 
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tlie world: tliat slic tbrcau-ncd mischief aj^inst one I6?9 
Kcrse, who thereupon lost the power of bU leg and '""'■*' 
arm: that slic entcrtuiui-d several witches in her 
house, one of whom went nut it the root' in Ukenc«3 
of a cat, and then resumed her own shipe: that she 
took a disease offhcr lutsdand^ laid it under the lam 
floor J ami tratix/ared it to fa's uephea:^ -xho Tvhcn he 
came into the barn sate tlicjirlot hopping itp and dffs.vi 
thcjloor: that she used ttic following charm to pre^ 
serve herself and her cattle firom an infectious di»* 
temper, viz, to but^- a white ox and a cat alive, 
throwing in a cjuantily of salt along with them: that 
she had the dciil's mark, &c 

Mr. Laurence Macgill and Mr. David Primrose ap* 
peared as counsel for the prisoner. They pleaded, 
that the mill might ^av*e stopped, the boatcatchcd no 
lish, and the man not prospered in the world, from 
naltiral causes; and it was not Uliciled by what spells 
she had accomplished them: that, as to the man who 
had lost the power of his leg and arm,,/?;-^/, she nc 
Tcr had the least acquaintance with him; secondbfy 
she offered to prm'c that he was lame previous to the 
threatening expressions which she was $aid to have 
used: that the charge of laifittg a disease under a bam 
.floor was a ridiculous fable, i.iken probably from a 
similar story in Aiiosto; and that two years had e- 
Lipscd between her husband's illness and his nephew's: 
that what the prosecutor called the DeviVsv^ark^virja 
nothing else than the scar of an old ulcer; and that 
the charge of her burying the white ox and the cat, 
was fake. 

The celebrated Sir Thomas Hope, who was coun- 
sel for the prosecution, replied, that these defences 
c ughi to be repelled, and no proof allowed of them. 



*629 because contrary to the Ubei; tbat is to say, io other 
words, because vskat -xas ur^eH by the prisoner in Iter 
defences contradicted ithat u:as charged f'l/ the public 
prosecutor in his indictment. The defences for the pri- 
soner were over-ruled.— Is it needftit- for me to add 
that site was convicted, strangled, aiid burned? 



This most incredibly absurd and iniquitous doc- 
trine, of repelling defences because contrary to the 
libel; this system of legal murder^ was till the pre- 
sent century a received maxim of criminal jurispru- 
dence in Scotland. Thus, be^desin tlic present, and 
sundry other trials for witchcraft, when John Young 
was accused of the murder of Ardiibald Reid, by a. 
wound with a hanger on Xhc shakle-bone^ i. e. tho 
wrist, ^wen about four or ^p.vc manlhs preceding his 
death, he pleaded, that the wrist was not one of tbe 
roble parts where a mortal wound could be inflicted: 
that the indictment set forth the wound to have been 
given about four or five months preceding the death 
of the deceased; and it was an established maxim of 
law, that if a person survived a wound forty days, his 
death must be imputed to some other cause: that 
the deceased had a complete reconvalescence, wrought 
at his usual trade of a smith, reaped his own com, 
and gathered it in. The counsel for the prosecu- 
tion insisted that these defences should be repelled, 
in respect nfdiltat/. (i. e. as being contrar)- to the li- 
bel) and the Court over-ruled them.' When a per- 
son of the name of MoM-at was prosecuted for mu- 
tilation by two gentlemen of the name of Cheyne, 
Le pleaded tlut the wounds he give were in self-de-' 
fence. Sir TJiomas Hijpc, i.ord Advocate, who ia 

Rec of.T«iit. July SO, tftjft 
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the course of that month was appointed Lord Jutice )629 
General for life, opposed tbc defence, and insisted 
it should be repelled as (>cing contrary to tite libcL 
To exclude the prisoner from the benefit of his es' 
culpatori/ evidence, be added another argument e> 
qualiy founded in good sense and equity, ' that the 

* pursuer's witnesses were examined upon all prc- 

* per interrogatories offered by the prisoner, Oicre/bre 

* t/iere uas tio necemti/for his leading other xcihiesses,* 
The Court repelled the prisoner's deCence, and refus- 
ed to allow^htm to adduce vitnesses to prove the fict*. 
When Mr. William Somcrvilie was liied fur the mur- 
der of Elisabeth Renton, he offered in hb defence to 
prove that the wound given the deceased! was not 
mortal; that she walked on the n ight she W2s wound* 
ed to her brother's house, three miles diitant; that 
she did not take her bed, but continued to work as 
a servant in her usual employments for three months. 
At last, having gone to attend in his illness her brotb> 
er who died of a spotted fever, she caught the in- 
fcction, and died of that disease. These defences 
however were over-ruled, were not admitted to 
proof, because contrary to the indictment, vi'hcrcia 
it was expres&ly libelled that he gave her a mortal 
wound. 

When William Mackie was tried for killing Jimes 
Murray in a duel, he pleaded it was in self-defcncc, 
fur Murray had assaulted him with a drawn sword: 
to which it w.ii replied, ttiat the defence could not 
be sustained because the libel expressly charged that 
they fought in consequence of previous mutual pro> 
vocatioa, and the defence was over>ruled. Accord- 

• Rce. of JoH- July 15, I84S. 
] }>l'K«inM:'>CtUBinaU,ttt.»t,:ect.& 
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1639 ing to the same doctrine, the dtfeate oi alibi must 
^""^^ have been rejected by lliis dreadful tribuujJ.* 

r' 

Alcxatidcr Hamlton. 

16S0 Alexander HamUtan (if wc iiu/ trusit tiis judicial 
^•'^^ confession) nu-l the devil in the likeness of a black 
man riding oo a black horse. \ fhtuilion renounced 
his baptism, and engaged to become tbc devil's ser> 
vant, from whoDi be received four abillings Ster- 
Hng. When he wanted an audience of hii Infernal 
Majetty, be was instructed to beat the ground thric« 
with a Gr •slick, and say, ' UUe up Fout Th'tefy and 
accordingly the devil used to obey the summons, 
and appeared in the shape o£ a raven, a cai^ or 2 dog, 
and gave responses. I'hc dcvU iostructcd him how 
to be revenged of his enemies; also how to cure and 
transfer diseases; and further, gave him a apcU, by 
which he killed the Lady Ormestone and her daugh- 
ter, in revenge of the Lady's having refused him the 
loan of a mare, and hiiving calling hint nicknames. 
LasUi/y Me declared he had many meetingii with the 
devil, frnm xchoin he once got a seiere drubimig for 
not kee^ng tat appomlment. 

Jofm NaiL 

John Neil was charged with taking off and laying 
on diseases, the former of which he sometimes eJTect- 
ed by making the sick person's shirt be washed in 
a south-running water. With giving responses con- 

• Sm the perplexiiy with whicTi Sit George Mackcnjiic exf rrH«i 
hiiiucif upon the head of aliii. MucVcnxie'i Criminal Trialii tit- 
S8. Kcl. S. 

"t RccorJ; of Ju«iriaty, Jjmury 32, 10?^. 
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oerniag the time and manner of people':! death. — 1S31 
Wiih holding consuliatioo with the devil,* and ^"'^'^ 
witches, on Coldinghttn Law, how to compass the 
death of Sir George Home of Mmderstsn. That the 
result of their dcliberitioo was the getting on cti- 
chanled dead foot and putting it in Sir George's stable, 
under bis stoned-hoFie's tnanger; also adead hand en. 
ehtmkd bi/ tfte devily which they put io !>ir George's 
garden^ and that by these means he contracted a 
gri«von« disease, of which he could not be recovered, 
till the dead foal and dead hand were discoTered and 
bumed. No pleading, no deposition of witnesse<i, 
no confession of the prisoner is recorded; but tho 
jury found the usual verdict, and the usual sentence 
Wis pronounced by tlie Court. 

Janet Brcrrn, and olA^rs> 

' An act and commission of parliament was pmsed i54<i 
on the I2th of July, and another on the 7th of Aug- ^.-vo 
Dst, 1649, c<institutifig Sir James Melrille of Riith, 
Alexander Orrocfc of Orrock, Robert Aytoun of Inch- 
darnie, and certain baillies of Burnli^land, judges, 
with powers to try certain persons for the crime of 
witchcraft. Janet Brown was first brought before ' 
ihem. She was charged iu the indictment with hav* 
ing held ' a meeting with the devil appearing as a 

* man, at the back of Broomhills, who was at s 

* Kantan phtf with liobel Gairdner, elder, and Janet 

* Thomson; and he vanished away likca whirl Aind.'!- 
—With having there renounced her biptism, upon 

• (UcorjiHt. Klanh SSib, tG3l. 
t Original MSS. in posicsiior. of M.ijor Melrilltf of MvrJ>i:h> 
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'1649 which tTie devil scaled her as one of bis^hy a mark on 
^""^^ the right arm, into which A/r- James fVHion, mini- 
skr qf Difsart, in presence of Mr, John Chalmers^* 
vihmter at Atichterderran^ thrust a long pin <if' tt/jic 
into Uie head^ and she tcai insensiUe of it. And the 
like experiment w;is tried in presence of Mr. Dal- 
gUesh, miniiter at Cramond, &c. The prisoner, and 
two other women, were convicted, condemned, aod 
executed, in one day. 

Within a few days after, other threo miserable 
women arrived at the last stsge of a common jour- 
ney in those days of svperstiuous ignoraJice,t viz. 
from the parson of the parish to the criminal judges, 
and from tlie criminal judges to the executioner. 
They were arraigned before the same tribunal, on 
the hacknied charge of meeting with the devil 
One of thco>, Isobel Biirdie, was accused of taking 
up a stoiip, i. e. a Qaggon, and drank, * and the de- 

* vil drank to her, and she pledging him, drank 

* back again to him, and he pledged her, saying, 

* (iramiiercie, you are very velcomc' In each of the 
three indictments, it ii> added, that the prisoner had 
confessed, in presence of several mlnisiers, baillies, 
and elders. And it appears from the verdict of the 
jury, that these inquisitors were produced belurc 
the Court, to prove tlic extrajudicial cori/cisiom of 
the miserable piisoncrs, who had already been har- 
rassed, perhaps out of their senses, or rendered 




. * Two of tbue rcvL'rfniJ in(iui»it<ni| Wilson and Ual^licth, 
were turned out of ilicir ehurclie*, A. D. 1665, for noi submit- 
ting to the act of pnrliniTicnt Tc-cttablithing Fidacf. 
' t WoUrow-s HUtory of the SuSctingt of the CJiurch, vol. 1. 
Appeadii, No. 37. 
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wearv of life, by ihe peisecuiions of brutisli igno* 1649 

ranee, and diabolical cruelty. ^■''^^ 

The jury found the priionijrs ' guilty of the said 

* crime of witchcraft, and that ihcy dc&crvc to dis 

* therefore, Iml re/a-ring the manner of l/ivir death, 

* and time and place o/" ffieir exectithn to the said 
^judges their determination.'* The judges ordained 
them to be taken that same afternoon lo ihe place 
of execution, at the and there to be 
strangled at -x slake and burned. 

Mfrjor Weir. 

The noted NUjor Weir, who was accused of bav- igtq 
irg exceeded the common depravity of mankind. 
Was dreaded for his sorceries, and admired for his 
gfjl of prayer. He confessed cri?iii'S that it zcas possi. 
b!c fur him to have commiUed, as well as the absurd 
imputation of witchcraft. Yet he qualihed his con- 
fession by answering to the articles of the indict- 
ment, ' that he thought himself guillif of the Juremid 

* critnes, and c»xdd notdenif thaa.'f 'Hie L«rd Ad. 
vocate then led a distinct proof of his extrajudicial 
confession, which was marked with circumstances 
that convince me he was in many respects acknow- 
ledging the truth. Indeed his sister swears to his 
guilt in one of the articles lihelled. I mcst observe, 
at the same time, that one of the witnesses to his 
confession was the minister of Ormestone, who 
swore that the Major had sent for the witness to 
prison, in order to covfss his jsins to him, -which con- 

* In ttiMf trinU mcnilon U niRdc of ttvci^O wiurdi xrid witdu 
whn iHd Ulcly tuffcrcd nt Abcrduur. 

' 't Rcc.of Jb:t. Afra 9, 1670. 
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l670Jc.tsion liie minister gave m nidence* against him vhen 
tried Jtyr his Gfr: and that 1 un convinced of the 
prisoner's having been delirious at the time of his 
trial. I dcclioc publishing the particulars of this case.f 

Isabel FJUot, atitf nine oUicr xamtEiu 

1678 kobel Elliot and nine other women were tried for 
'■'^'^ witchcraft in one day. The articles of indictment 
tgainst all of them were pretty much the same. 
Those exhibited against Isobel Elliot were as foU 
low:J that about two years ago she staid at home 
from ihc hirk at the desire of her mistress, who was 
a witch, when ihe devil had a meeting with the pri* 
GOUcr, her mistress, and two other witches; that 
lie kissed the prisoner, baptised her on the face toitk 
an u-ajf of hh hand hke a deuhtg, and ofiered to lie 
with her, but forbore because she was with child; 




■ • In ouuDlriei where the Ronnitn Catholic religion it prornsed, 
Ae ptiett vtho betrays what ii cummuniMlud to him in cor.fct- 
sioiiii (1 am told) liurufd alive. Wlien tlic RctbrmeJ dwgy 
icnounECiJ liie rrrort of Pijperj/, ^ley v-vic loo v'ue to reject* in 
praclicf, to povitrM an initiument In the I antJk of the pri^lhoocl, 
u auricular confesiion. I leave it to caiuistt in rtllgion to de- 
termine as to the cflicacy of xuHcular confut^ioo in xhv iahvtion 
^ the ton/; but 1 caunrii help chinking, that for a prickt to re- 
veal this confession in 2 criminal coun, to the tieslruelitm of th0 
iody, deserves to be pbccd cirgri die lop of tbc tcJe of human 
depravity. 

\ Sogreat was die horroreniertiiDeJ for Mjjor Weir, %o gen- 
eral was the belief ihdt his house was postecsed bj- dcvilt, ibat 
almosi for a hundred yeais no person would inhnUit it. At ihi» 
minute !i » not occupied a> a dwelling4iou&^ but as a iinkh 
and woolcombet's sliop. 

X Records of Justiciiry, Sept. 13, 1678. 
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that after she V2S kirlxd tlie devil often met her, 16TS 
and hid eamal copxiUiiion with her. The prisoner 
and the other nine miserable women underwent all 
the legil forms incident to tlveir unhappy situation 
among that deluded and barbarous people. They 
had been prosecuted by his M^jetly's Advocate; they 
judicially acknowledged their guilt, were convicted 
by the jury, condemned by tlie judges, and burned 
by the executioner,—^ htaing had carnal copula- 
ti<m tw'/A /Ac deiil. 

Impostor qfSargarran. 

Some year* after, an impnator appeared, ui the ^^^J. 
character of a person tormented by wirches. Chris- 
tian Shaw, daughter of John Shaw of Bargarran, a 
gentleman of some note in the county of Renfrew. 
She is said to hive been but eleven years of age. 
And although it is probable that hysterical afiectioiu 
may in part have occasioned her rhapt^odies to pro> 
ceed firom real illusion, as well as accounted for the 
contortions which agitated her body; yet she seems 
to have displayed an artifice above her years, an ad- 
dnsssuperior to her situation, and to have been aid- 
ed by accomplices, which dutncn of apprehension, 
or violence of prejudice, forbade the by-itanders to 
discover. 

This actress was abundantly pert and .lively; and 
her challenging one of the house-maids for drink- 
ing, perhaps for stealing, a little milk, which drew 
on her an angry retort, was the simple prelude to a 
complicated and wonderful scene of artifice and de< 
lusioQ, of fauatici&m aod barbarity. 
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In the montl) of August, ie9Q,* within a few 
days after her quarrel with the house-maid, the 
girt was seized with hysterical convulsions, which 
in repeated fits displayed that variety of symptoms 
which characterise this capricious disease. To these, 
other appearances were speedily added, which could 
only be attributed to supernatural influence, or to 
fraud and imposition. She put out of her mouth 
quantities of egg-shells, orange-piU, feathers of wild, 
and bones of tame fowl, hair of various coloon, 
hot coal-cinders, straws, crooked pins, &c. 

Having by those sensible objects impressed the 
public witli the most complete and fearful conviction 
of her being * grievously vexedf with a devil,* sti« 
found herself capable to command the implicit assent 
of the spectators, in matters that were repugnant to 
the evidence of their own senses. For this purpose 
she fell upon the device of seeming to possess the fa- 
culties of seeing and hearing, in a manner opposite 
to that of the rest of mankind. She would address 
some invisible beings as if actually present; at other 
times, in her conversations with those invisible be- 
ings, she would rail at them for telling her that per- 
sons actually present were in the room; protesting 
that she did not see them, yet at the same time mi- 
nutely describing their dress. For instance, she 
Fpake as follows to the chief of heralledgcd torment- 
ors, Catherine Campbell, with whom she had the 
quarrel, and who, to use the language of those times. 
was not disccmibli/ present: * thou sittest with a 




■ True nuTTative of ihe *ulTerings and relief of a young girU 
Edinburgh, printed by Jaincs Wiiuon, 1698. 
t Sr. Maithcw, c. 15. v. 22. 
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* stick in thy hand to put into my moutli, but ics? 
' through God's strength thou shalt not get leave: '-'"•^ 

* thou art permuted to torment me, but 1 tmsi in 

* God thou shalt never get my life. I'll let thcc see, 

* Katie, there is no repentance in hell. O what all- 

* ed thee to be a witch! Thou sayest it is but three 

* nights since thou wast a witch. O, if thou would'st 

* repent, it may be God might give thee repentance, 

* if thou would'st seek it, and coit/ess; if thou wouki 

* desire me, I would do what I could; for the devil, 

* is an ill master to serve,' &c. &c. After that, she 
took up her bible, read passages, and expounded 
them} and, upon one's offering to uke it from her, 
she shrieked horribly, exclaiming, ' She would keep 

* her bible in spite of all the devils in hell!* Then 
she fought, and kicked, and writhed herself, as if 
struggling with some invisible tormentor. When 
the sheriS'-dcpute of the county, accompanied by a 
macer of Justiciary, came to apprehend some of the 
persons whom her diaboHc^d malice had accused, 
and were actually in her presence, she addressed an 
imaginary and invisible oorresp<indent thus: * Is the 

* sheriff come? Is he near me?' (Then stretching 
forth her hand, as if to grope, and the sberitf put- 
ting his hand into hers she proceeded:) ' / cannot 

Jed the sJieriJf. How can he be present here? <fs 
' how can 1 have him by the hand, as thou sayest; 

* seeing I feel it not? Thou sayest he has brown 

* coloured cloaths, red plush breeches, with black 

* stripes, flowered muslin cravat, and an embroider- 

* ed sword-belt: thou sayest there is an old gTay-hair- 
' ed man with him, having a ring upon Uis hand; but 
' I can neither see nor feel any of tlwm. What art 
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1697 ' rt(fy eome In apprelmid the genllexwaanf h ttm 

*^*^ * thar errand indeedf 

Thvte reittrated and a\v{a\ exercisM of the dom- 
inion of Satan (for such ibcy were universally deen-- 
ed) impressed all ranks with amazement and terror. 
The clergy, ai waa their duty, were the foremobt lo 
embrace the cause of a disciple ihat « as engaged m 
more than spiritml warfare uith the grand enemy. 
Clei^men, by rotation, attended ibe aOlicted daoi' 
scl, to asdst the minister of the paiish, the family t^f 
Bargarran, and other ptoos Chrintianj, in the exfi- 
atory offices of fasting and prayer. A public fait 
was ordained by authority of the presbytery. Three 
popular clergymen successively harangued the trem- 
bling audience; and one of them cliose for Ins 
theme this awful text, * Woe to the inhabitants of 

* the earth and of the sea, for the devil is come 

* down unto you, having great wrath, because be 

* konweLh he hath but a short lime. Aud vhm Uu 
' dragon sou- lluil he vas cast do-xn utih the cartii^ he 

* persecuted the uoman.'* And the prayers and cx- 
hortationiof the church were speedily seconded with 
the weight of the secular arm. 

On the 19th of January, a warrant of Pllvy Coun- 
cil was issued,! which set forth, that there were 
pregnant grounds of suspicion of witchcraft in tho 
shire of Renfrew^ especially from the afflicted asd 
estrafirdiiiary condition of ChrUtian Shaw, daughter 
of John Shaw of Bargarran. It therefore granted 
commiasiou to Alexander Lord Dlantyre^ Sir John 

• RcvclaiicM, chap. tfi. 
t Recortli of Pii*7 C«unul, January 19, Miircb 0, April S, 
1S»7. 
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Maxwell of Pollock, Sir John Shaw of Greenock, icsl 
William Cunnyngham of Craigens, Alexander Por* ^""^^ 
tcrfield of Duchall, —— Caldwell of GUnderstouo, 
Gavin Cochrane of Thornlyniuir, Alexander Por- 
teifield of FuUwood, and Robert St-mple, sheriff-de- 
pute of Renfrew, or any five of thcni, lo interrogate 
and imprison persons suspected of witchcraft, to es- 
amiiie witnc-^se?, &c. but not upon oath, and to 
transmit tlicir report before tlie lOth of March. 
The act of Privy Council is subscribed thus, * Pol- 

* warth CanccUar, Argyle, Lcvan, Forfar, Raitb, 

* Belhaven, h. Steuart, J. Hope, W. Anstruther, 

* J. Maxwell, Ro. bincUir.' 

-<2il the report u hich vas presented on the 9th 
of March, the commi»sioners represented that there 
were tv;a!fi/:/bur persons male and female suspected 
and accused (jf' mlckcraft, and that further inquiry 
ought to be made into this crime. Among the«c 
unhappy objects of sunpicion, it is to be remarked, 
that there was a girl ofjbtirtecn, and a boy not tvxhc 
years of age. Agreeable to this report a new war- 
rant was issued by the Privy Council to most of the 
commissioners formerly named, with the addition of 
Lord Hallcraig, Mr. Francis Montgomery of GifKn, 
Sir John lioustoun of that Ilk, Mr. John Kincaid of 
Corsbasket, Advocate, and Mr. John Stewart, young- 
er of Blinkhall, Advocate, or any five of them, to 
meet at Renfrew, Paisley, or GIa>gow, to take trial 
of^Jiulge, and do JusSicn upon the foresaid persons; 
and to sentence the guilty to be burned or otherwiie 
execxded to deaths as the comniisisioorrs should iodine. 
It further crdained the commissioners to transmit to 
the Cmirt of Justiciary an authentic extrjct of their 

SF 
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^^B 1097 prncecclingp, to be entered upon its reconlsj and 
^^^ ^"""^ contained a recommcndilion to the Lords of the 
^K Treasury to defray the expences of tbe trial. The 

^P act is subscribed, • Polwartli Camcllar. DougUss, 

t Lauderdale, Annandale, Yester, Kintore, Cannich- 
' acl, W. Anstruther, Arch. Mure/ 

The cominissioners, thus empowered, were not 
remiss in acting under the authority delegated to 
them. After twenty hours were spent in the exam- 
ination of witresrcs, who gaix iesthnony that tbe mal~ 
cficcs* libelled could not have proceeded fi'om natur- 
al causes, and that the prisoners were the authors of 
these inalelicc? — after five of the unhappy prisoners 
( confessed their own guilt, and criminated their al> 

ledj^ed associates — after counsel liad been heard on 
both sidles, and the counsel for the prosecution bad 
declared, that, * he would not press the jury with 

• the ordinary scvcrilj/ of threatening an (isfize (}f er* 

* ror.'f but recommended to thorn to proceed ac- 
cording to the evidence; and loudly declared to tbcin, 
that although they ought to beware of condemning 
the innocent, yet if they should acquit the prisoners, 

n opposition to legal evidence, ' they Xiould he acces- 
sai-if to alt the blasphemies^ apostacies, mitrilerfy iw 
Hiresy and seductions, whereof' these enemies qf Itcac- 
ai and earth should hcreajter be guilt!/.' After the 
jury had spent six hours in deliberation, seven of 



• Mali^tt in ilie SfotJ law sigiiiiies an act cr ofTcct of witch- 
tiafV. 

X -Tluswasftn obllq'jc nnd moii i^oo Joloui menace. Aaitu* 
g/" Urior were declared a grievjjice by tlic Estates of Pjilianieni 
A ihc ICrroIutioii. 
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ihose miserable persons wen* condemned to iKe 169^ 
flames.' ^-"^ 

Tbeac instances afford a sufficient specimen of the 
mode vf prosecution against the multitude of miser- 
able persons who were saciificed at the aliar of the 
Fatal fiisters — Ignorance, SuperMition, and Ciuelty. 
But it is impossible to form an estimate of the num- 
ber of the victims. For not oiilv the Lords of Just!- 
ciary, but baillies of regalities, sheriffs of counties, 
and the endless tribe of commissioners appointed by 
the Privy Council-t and sometimes by Parliament, 
ofEciited as the priests wHio dragged the victims to 
the altar. 

The time however fast approached, when those 
human sacriaccs were to be abolished. The last per- 
son who was prosecuted before the Lords of Justi- 
ciary for witchcraft was Ehprtfi liulc, who was tried 
before Lord Anstruther at the Dumfries circuit, on 
the Sd of May, 1709.J No special act of witchcraft 
was charged against hcr^ the indictment was of a 
very general nature, that the ptlsouer was habit and 



* The otda of Privy Council for tecotcling the Cominiiuoncn 
proctiNiingi in the booka of JuslicUry »»* roc complifd with.^ 
I am iliereftwc unalilc to give unj further pjrticitljrj of tlie c;Mn> 
lU'Ofhe of t!io>e mitci^ble |)t-T>un», i>t uf die ci imiial ub^unUtjr bf 
ibuic who conmiicied tl«m lo ibt* G4nie);. 

f For icme lime after ihc Rcnoraiion, tliy lecords of Viiyf 
Council uc in a m^iuncr cngroucd uich cummikitoui lu bike tiul 
of nitcbei. Thi-ic ii an instance of ilic Coiuicil, at one Kdeiunt, 
^runvngJoiiTlten iffiarale eoviuiitiiorif to lid-c trial iif wlchet. — , 
Ki-CPrdtof Privy Council, Nov. 7, ]6<il. J^n. W, lti«2. 

X Rccbrdt of CircQit Couit of Ji!£tici»ry. boUtn at DtimfirictL 
May 3, iT09. 



i'OQ repute* (ihat is, generally holdeo and deemed) a 
^-"^ witcli; and that she had used threatening expressions 
against persons at emiiity with her, who were after* 
wards visited with llie loss of cattle, or the death of 
[friends, and one of whom run mad. The jury, by 
a majority of voices, found these articles proved, 
and the Judge ordained the prisoner to be burned on 
the check, and to be banished Scotland for life. — 
The last person who was brought lo the stake in 
Scotland for the crime of witchcraft was condemned 
by Captain David Rosa of Little DaaD,t sheriff-depute 
of Sutherland, A.D. 1722. 

Besides, In the suflerings, and tragical end of the 
persons already specified, human ingenuity seems to 
have been exhausted in devising variety of tormenty 
against other persons who lay under the suspicion of 
witcbcrait, and whu persisted with astunishlng for* 

• IJahtt fmd repute xf. a very dan^rrous doctrine of tlie law of 
EcotliuiJ, ui itiii minute in lull Jurci:, by wlikti a nun may be 
hungtd aJOiough hatdly ^ay cliarge be crihiblied ^gaintt hiin, but 
that he hm a, bud cbaructifr. — For iiiit;iiit:L-. if a man is cbargcil 
Willi iualing a pair of old slioej, value tbrceiionee, and wiUi be- 
ing habit and Tfpuie a thief, if ihe jury find mcJi indictment pror> 
cd, or such priiOTierguiliy, the Couit would by law be bound to 
Knteuce the ptisoner lo be haiigedi — if my tcanctiiy may be pai- 
doned, for suppoeing ili.it any such thing cxibts ss a piccitc estab- 
lished rule of criminal hvw in Scotland. 

I It IS no stnall dx.ippi'ifliioent lo me tluii I cannot I*y ihi* 
trial befbie the lesidoi. The Sheriff Court Bnuki of the Comity 
of Sutherlsnd were canicd off by the Sheriff Clerk about fifty 
years ago. 1 atn somewhat however coiiwled for my disappoint* 
ment, by the politeness shewn mc by J-.imei Traill. Eiq. of HoW 
bister, Advociitei SberilT-depuie of Caillinut and Sutlieilnad, 
who was so obliging at to make a laboriou* but inclFeclual March 
lo recover the book*. 
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titude, in denying the absurd imputation, even when 1709 
urged with the sharpest tortures. *''"^ 

From the universal and excessive abhorrence en- 
tertained at a witch, a su-picion of that crime, inde- 
pendent of judicial severities,* was suflSdent to ren> 
der the unhappy object anxious for death.—- Thrust- 
ing of pins into the flesh, and keeping the accu%d 
from sleep, were the ordinary treatment of a witch. 
But if the prisoner was endued with uncommon for- 
titude, other methods were used to extort confession. 
The boats, the caspi^-daus, mid the ptbiie-^itds, en- 
gines for torturing the legs, the arras, and the fing- 
ers, were applied to either sea:; and that with such 
violence, that sometimes the blood would have spout- 
ed from the limbs. Loading with heavy irons, and 
whtppirg with cords, till the skin and flesh were torn 
fromAlie bones, have also been the adopted methods 
of torment. 

The bloody zeal of those inquisitors attained to a 
refinement in cruelty so shocking to humanity,! and 
so repugnant to justice, as to be almost incredible. 



• M4cl:«wie't Cnnimal Tiia!», tiL WtUAeraJt 
f Recoidiof Jiuiiciary, Jui'.c 4, 1596. Wbeo Aluon fialfeur 
mt accu>ed of witdicnii, the was put in the csjpie-cLiwi, wbcre 
ihe wju kept fartj-«iglit houn; bur liusbHiid wu put in heuvf 
irons, ktr ton put in the bu'jtf, when- he (tiffrrerl^y-ixvai stroles, 
and lirr liitle daughter, of about icvea yein of age, put in the 
pilnic-winkK, in her pyesencc, in order lo make her confets. She 
did ccnfets. S)ie leir^ctcd tier oOnTesiiou in tlie coarse of tfae 
fialt and jiubliuljr, xi her ciccuiioiii decUrcd Uuu the coiifestion 
wai extorted iVom her by die torments. The mode of torment- 
ing and ciriui'ii^g th»fe mitcrablc women is taaber illiisuxied bjr 
the authentic account of the cxpcncc of burning a witch xt Burn- 
cutic, neu- Louder, A. D. 1€19, itn oiiginal f ap cr, publi^cd 
in AppcDdiz, No. 6. 




1709 Not satisfied with torturing the person of the accus- 
'ed, their ingenious malice assailed the more delicate 
feelings, and ardent affections of the mind. An aged 
husband, an infant daughter, would have been l«r- 
rured in presence of the accused, in order to sutxiuc 
hertvsolution. Nay, death itself^ did not screen the 
remains of those miserable persons from the malice 
of thoir prosecutors. If an unfortunate woman, 
trembling at a citation Ibr witchcratt, ended her suf- 
ferings by her own hands, she was dragged from her 
house at 1 horse's tail, and buried under the gallowi. 

Locke had written upon govcrr.uicot, Fletcher 
had been a patriot statesmau, Bolingbrokc had been 
a Minister in the Augustan ag'! of Quccn Anne, ere 
this bystcm of legil murder atid tonure was abolished. 
This wa3 an honour which the tardy bumanu)' of 
iheir countrymen reserved, alviost to the middl^-i^ihe 
present ccttfuri/,* for Mr. Conduit, Atderman JJeafk- 
cotCy and Mr. Crosse, These gtntlemen brought a 
bill into t!ic House of Comtuons, which was passed 
into a law, repealing the former statutes against 
witchcraft, Scoia as well as Knglish, and discharging 
prosecutions for that crime, or for accusing others 
of that oQence-t On the ciiactmcni of thit statute 
vanished all tht/ic imaginary powers, so absurdly at*" 
iribuicd to women oppressed with age and poverty. 

While we reject upon the blind and barbarous 
feupersiiiion of our ancestors, while wc bestow the 
tribute of applause on those hum.ine and libera) sg<- 




1 Foiuiulnhall's Dcculons, vol. I. p. CO. October 9, 18(9. 
^ ' •Till A. D. 173S. 

~-f- JoutitalsoTilii; Houii; of Caaimam, 3m. 2S, \7XS. Gta. 
It. aiuu 'Jiio, cSio. 
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nators who introduced this law, wc cannot help la* '"on 
meriting that a sect among us looks upon the aboH- """'^ 
tion of the penal statutes against witchcraft, not only 
as an evil, but a sin. — ^The Scccders published an act 
of their associated presbytery 2t Edinburgh, A. D< 
1743. This act, which is full of the most illiberal 
and absurd doctrines, the most scditiom ard intoler- 
ant spirit, was reprinted at Glasgow so late as the 
year 1766. In it there is contained tJic cTumalcoU' 
Je$$io7t qfsins, which to this day they rend from the 
pulpit. Among the sins nalmial and personal there 
confessed, are the act of Queen Anne's Parliament 
for tolerating the Episcopal religion in Scotland, the 
act for adjourning the Court of Session during the 
Christmas holidays; ' as ako the penal statutes cgainst 
' nilches hai'e been repealed by Farliamait^ coiitrarif 
* to ihecrprcss lax i^fGod." The Secedcrs compre- 
hend a very large body of the populace in Scotland. 
Their zeal far the renewal of the Covenant, their in- 
tolerant spirit, are cither not attended to by thosp 
who have been exerting their endeavours to arm our 
populace, or those adixtcates for a militia little know 
to whix important and dangerous purposes religious 
zeal may be applied. 

It is well deserving of remark, that the »me %ect 
which is railing at patronages, and preaching up the 
renewal of the Soicnm League and Covenant, should 
display the nust rancorous .tpiiit of opposition to the 
repeaJ of the penal laws asoinst Poptn/ and a,'^cinst 
uiVcAtvq//, 

" Art (or nre*hs Um Coranaat*, p. 46, 27, 3*. 



■• ( 416 ) 



CONCLUSION. 

These pai^, while they state facts deeply interest- 

ing, they at the same time give a melancholy display 

of human nature. If they present us with the out- 

F ta^OM crimes of the prisvnerSy they alsu exhibit whit 

lis much more shocking, the legal murders i^' the 

'Cottrt. Let us inquire whence proceeded a system 

of penal law, so repugnant to justice, humanity, and 

poticy; and draw the important conclusion. 

The want qf Science^ and of Civil Liberty, is the 
fundamental source of those proceedings, where Ty- 
ranny and Superstition, masked in the sol«>mn garb 
of Law and Justice, stride horrible, with ill their 
ghastly train, of confiscation, torture, and murder. 
On the want of Science has been erected tlie mon- 
•trous fabric of Superstition. The want of Civil U> 
berty has enabled tyrants to sport with the most sa- 
cred rights— the most tender feelingj of mankind. 
Tyranny and Superstition dictated the barbaroui 
laws, which have brought so many innocent persons 
to an ignominious death. And the same want of 
Science, and of Liberty, which gave occasion to the 
enactment of sanguinary laws, introduced careless- 
ness into the forms of judicial proceedings, and iit- 
justice in the measure of legal evidence. 

Beyond all her other quail Gcalions, then, let Sci- 
ence be revered as an antidote to Superstition, as a 
friend to Civil Liberty, and as the true Philosopf/^r^S 
Stone, which in an arbitrary Government transmutes 
the iron rod of a Tyrant into the golden sceptre of a 
King, tlie Father of his People. 
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Supersedere, or personal protection from arrest* ^ granted to 
John E<irl of Oowrie, June SO/A, 1600. 

IvEGE prcscnte. — Sederunt Drtmiiii Sessions, MniHros Can- 1600 
cellarius, Secretarius, Tungland, Haiyrudhous, Cranstoun, '«^*^ 
Ridctl, Kinlos Edzalt, Clerkas Regislri, Clertcus Justiciarii, 
AdvoC3ti», Quhittinghanie, MaJrcairny, Privic Scill, I'yvie 
pret«s, Dunkcid, Thcsaurarius, B!.-iiiiyrCi Fenton B^trnis uni 
mnii &c> 

Our Sovtrraign Lord understanding that the tioie of the 
exercise oftheoirice of Thesaiirjry by umqululle William Earl 
of Cowrie, Lord Kuthvcn and Dirlcion, he vras forced for tht 
honourable defray of his Hi(;hne«S inaist necessary »fnin 
touching the weal of Uiis realm, and lionour of his Highiicst 
crown, to burthen Iwnnsclf and his house with great riTnin* of 
money; and that at the fitting of his lui account! tmaie of 
hi.1 intromissions with the (aid oiBcc of Thesiurary u{K)n th^ 
10th day of May, the yeir of God 1583 ynn, he was found 
f>iiper-ex^>cnded in tiie suintn of £iH,Q6S : 4 : S, at tbc said 
compt bear«i and ilut albeit at the end And concluuuii of the 
said compt, his Highnest speci»Uy ordained thai the said um- 
quhilcEarl should noways have been troubled) or chirgisl 
viih ih^ payntoni of any -lloirsnces taken by him in his ail 
cuinpts unto the time hi had btren fir«t camplcatly paid of the 
saids allowances aiul super-cxjHMices by liis llighnaas, yet our 
soveraigii Lord underiianding tti^t since hi^ duciraw, John, 
now E-kfl of Cowrie, Lord Kutlivcn and Dirtutoti, lui son> 



• Till the UaioB, the Scou ?rf rs wrre linMe :» bf urfeWi-d for 
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leou has already payed many sumnis of money to the persons whom 
^•^^'^ for his said umqiihile fatlier took the said'! allowances, albeit 
our wveraigii Lord as yet has made no payment to him, nor 
to hissnid umtinhilc f;ither, of the saJdi jiipcr-cxpcnccs, and 
that it i» not possible to the said E^irl of Ciowric to make any 
rir.iicr p^.ymcnt to his said uinquhile fatlier's creditors, wkoin 
f.ir he took the saids allowances, except an certain jpocc ami 
lame be grjmod to him to that eiFecti therefor, our saidsove- 
raipi Lord, with exprcis advice, counsil, BJid deliberation, of 
the Irfirds and Scnatoi*s of hib HJghness's Session an<l College 
•f Justice, by thcac presents, decerns, declares, and ordains, 
thst ilkc said John, now Earl of Gowcie, shall nowise be called, 
pursoed, charged, nor bimhcned, with the payment of whxt- 
lomcvcr his timquihil f,ither's debts, whereof he took allow- 
ance in any of hts compis of Thei.mrary, for the space of an 
year next to come after the date hereof; that in ihe inem 
time his Highnest may see the said liar! satisfied of the said 
super-expeiites testing by his Majesty to his s.ild i]inc|uhUe &• 
iher; :nd to this effect discharges the Clerk of Register, and 
lib depHtes, of n'l extracting, on gi"ng fnrth of any extracts 
of the snid^ allowances taken by the said itmquhitle E-.irl tlurini; 
his wid oiTice of 'I"hesaurary to wliatsomever persons. And 
j-hai tlie saids Lords and .Senators of the College of Jii:;[ice 
^eclnrtft tliat tlicy will nowise giant nor direct any icttcrt nor 
charges wliatsomevcr, at the instance of whnisonievcr jtariy, 
against tiic said John, now Earl of Cowrie, hi* cauiionert or 
tenants, ujwin whatsomcver decreets, already recovered, or lo 
he recovered against them, for p;iyment of any of the saids al- 
lowances for the said space of .in year next to ct-ine; and in 
the mean time suspends all letters of horning, poinding, cap- fl 
lion, inhibition, and other* whatsomcver letters, with all ar- 
Testmcnts, effect and execution tiicrcof, used or to be used 
.:ip>nst the said John, now Earl of Gowric, his cainioncrs Or 
tenants, during the foresaid space; and ordains letters to be 
direct fiirr-'alil in form, as ciTeirs". 

• MS. Acti of ScJerunt, vol. i. June 120lh, IGOO. 
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No. II. 



Eicer}i!x fram the * Sumsiondh of TitasmtuiC againti Uvlv'i 
Lo^aue, e/Jrd sone to liobcit Lagane, mmlymt u/ IlisUit^ 
rig, and his (utors ami ciiratnr.u oh account of ihe i^sid dc- 
ccrist liohcrt Loganc'i accession to the E. fij Gonrie's cor;- 

Ct'jus proditionU quamvis non dicitim cjuoiiiiaiu Itoberluin IGOO 

Logaiic de Kest;tlrig rcum tsse ignorateauti, i^C Umeo »lt.i 'fv^ 

d.tmnntiis coii£cifiitiii, iir i^L-mpLT ihiicns ne dictus quond.-im Ji- 

cobiu Bour Ditie corjunitiouii coiucius rein omisi-ni dcirgc- 

m, scpius ctun dicto Jacobo cgit> tit fitlom uVoi dc oa ]>rudi- 

lionc ccbnd.-i obstringcric, tandcmtjuc per dictum J^irubtim 

ccriior l^ictus qiiondum Goorgium Sjirmt notarium iii Ay- 

inoiith, turn visis ipsiu^ quondnm Koburti nd dictum quOTid. 

CuniiiL'in dc Gowriei c;i dc I'l- liicvi^ scriptis apnd Gwnisgrciic, 

priusqititni clause fuisiciii piuribus dicbu» iotc piiiratiiiii kc!uV| 

ot post dciecciin conju^nIionl^nI (ciuod diccus (luond. Jacobus 

Bourc literaruni prori;u3 ignam* dicti quondam Gcorgii opera 

ill Icf^cndis <;cripiU oiunibua ad cum missis vol i^criineniibus. 

iitubatur) quaidam eliam dicii qiiond. Roburti Uteris ittipcr 

ca conjunitiiwic .iiicd diaiini Jacobuii) Bouri; fortuito \lilitiKc, 

qiias a dicto qu'jiidani Coniilc de Gowrie, posl^juam c.ij !cg-, 

UsL't ad dictum Robt-rtum l.oganc rcportaiidas, (Uctus quoa- 

ttain Jncobu^ Uiiuri; rctlmicrat, >icquc ct>iijur.tiiuru!i |>erfca3m 

tiulili;un lubL're-L'juidL'ni dictum (piuuibin Robert iini connciuiii 

c.!>Gi ct p;u-lici]>eiii inidUgerL- Uiitu:* (|uuiiddii) Robcrtus Lo- 

ganc de Ro»ialrig, t-imi utruquc dili^cittiisimt: egil, multiiipii^ 

uiiicuiqiic corum d:itiis miuicTibus pi.'rsua>it, ut di^iam prodi- 

iii>iicm j>io perpeiuo celarcnt, obiSiititipie, ut sc vivo uuir^ 

quant rcvdorctur, nec]ue ju-im horreiiduiii illud dicti Itobcrti 

NUjcEtstis crimon dwcetum fuii, qtum divtut quondam Gcur- - 

gtux Spott divicOi lU a;>paniit, impizjjitc i:uir'ii:o, ad vindi- 

caiidani iitutntni ab improbomm r.tluiiiiiii>i fniiunt, jirciltciAni 

pruiitori^ni cor>;ur.tttoiictn ct dicti (',110:1113111 Rub>.Tii I-o^ans 
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1600 vjusjcm fe.itum multts constantisb-tme ccnfessionibus uliro 

^'^'^ paltfecit) el dii.-ii quondam Roherti Uteris (joas a dicto quoo- 

dim Jacobo Boure acceperal, probtts, manifestavit, ac con* 

sianii pij ct penitenii* ob lam horrendum fucinus tun din 

cehtum mone feliciier confinnavii,' &c. 

No. III. 



7^-ial of Thomat Scotl, Uenrij Ynir, ifr.Jor Ireaaotuth^u Fit 
ing in amtt, and keephtg ker Majet^ a pruoMcr, on the 
night that Riccio mat murdered. ■ 



I discovered the pnpers in this 3ppcndix> and in the two 
fbllowing numbers, after this work was mostly printed. Tbej 
arc not original; but there is every reason to bt-lievv that they 
3TC authentic copies; and, as the original Records of Justiciary 
for the periods to which these pnpers relate arc missina^ 1 
have thought them entitled to a place in tliis work. They 
are taken from a volume of manuscripts in tlie AUvocalcs' Li- 
brary, collected by Sir Lewis Stewart of KtrkhilL Sir Lewis 
was a lawyer of the lirst eminence in llie reign of Cliarlct L 
and a man of elegant and cultivated genius. Robert Buitict, 
Lord Criniond, who was appointed one of the Senators^of tho 
College of Justice at the Restoration, in his preface to Vraig 
de Fnid'ti, expresses himself thus of Sir l^wis: ' Qik>, nemo 

* acucius, teriius, coneinnius, et majore ciun fide unquam ac- 

• tavit causas.' Sir Lewis Stewart's daughter and hcirm wu 
married to llenry third Lord C^rdrosa; and of ttiJs muniage 
the present Earl of Buchnn and bis brothers are deic«nd(Kl. 



I 
I 
I 



J 



1566 Curia tent primo Aprtlis 1566, per Ma^strum Tliomam 
' Craig Justiciarium-deptiiiituni, nobilis « ^oicntif Pni Ardu- 
baldi Coniitjs Ergadic, Dni Campbell ct Lome, JuittciBrii^ 

* Register of Parliament, June 2(tli, 1608. 





ArPENDK. 



4S1 



Cenera!U,S. D. N. regis* ei Regin«pre«CTipt. i^iuvocatitct issG 
CUriz alfinnata. t^vxJ 

Intmii. 
Tliomu Scott * of Cambiumichacl, ibtrilT-iUpute of Perth. 
V/illiain Harbw, 7 r 

John Mowbray, ] B"rge«.. of Ed.nburgK 

A S S Y S E. 



The Laird of Langtoun, the Laird of WhytKhw, Andro 
Hamiltoun of Coclina, the Laird of Skirliiigt Alouoder Stew, 
art tutor of Castlemiik, Alexander Home burgct of Edinburgh, 
William Forrester in I^ithj Waiter Cant ther, Cutkbcrt Ram- 
say burgL-s of Edinburgh, William Foulhw baillie, Jaiite* Ni- 
coll baillie, John Hamiltoun merchant, the Laird of Canibii»- 
nethan, Alexander liriice burgcs of F.dinburgh. 

William Fouller and James NicoU baiUies proteatit, that 
their passing upon this assy^e be na wayes prcjudiciaU to then 
nor tlier offices in tyiue cuming. 

The qlke day the said Thomas Scott, Wm Hailaw, and 
John JVIowbray, wer convict and fyllit be the sajd assysc of 
airt and pain of the unlesimi snd treasonable waching, vnrd- 
iog, and halding in capiivitle, with convocationc of our sore* 
r.in LaJyc-1 Iciges, bodixi in feir of ucir, als weill in secreit ar- 
mour as witlt y.i\i'; steill bomicits, guncs, piMok-tfi) swordi, 
bucklers, Jedburgh nafRa, halbens, and others wapins inn> 
sivc, be ihcmsclvis, and others in yr names, of yr cauuiog 
command, assistance, devysing, sending, and raiihahitione of 
our said sovcran Ladyes mai»t nobil! pei-sone within hir maist 
secreit chamber of hir pallace of Hallynidhowws, bnmcdiaiclie 
and cominuallic fra tlie cuuiilling of the crewall and treasona- 
ble slaughter of umqil secretar D;ivid Kizew, qik wcs upon 
the ninth dav of March bst, bypasi, to the space *8 hours nixt 
yafter, iTcasonabllG and niaist awfullic sloping hir Htcncs to 

• Tliii Thomns ScriK and Henry Yalr, were the only pcnont 
who sufTcted fur ihe muider of Riccio. KciUi'i Hist. p. S9>. 
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i!W6 use hir libcrcic in the mean tymc: hykw, nhn, she hulc b!n 
'-''VN^ halilin be ihein in prison as yit, inaist trciwonabHc and wickit- 
lio, luid not bein that be the provisionu of God, she yraftcr 
freil and dclyvcrit hirsclfu fiirth of yc hands in malst nober 
anil quid nianer under silence of nyt, and with grcytc hasart 
of bir lyfc past to her castcU of Dmnbar for saifelic ihcrcof} 
and tills they did uponsct purpose, provisioiin, and foirthowght 
fellony, and thorfor dome wes given and pronouncit be the 
inoutliC of the Dempster of tlic sil court, nt com.ind of the 
sd Justice-deputei that the ed Thomas sould be haitgit whilv 
lie were dcid, drawin, quarlerit, and deniancit, as ane trait-tj 
<mr, and atl his guids, moveable and uiunoveable, land^, berc> i 
tnges, a-rcnts, takis, oflices, sleidings, posscsnionet, and uthent 
whiilEomevcr, to be forfauhit and escheat to our soverane La- 
dyes use, nt her pleasure.'* 

Henrie Yair f delaitlif of Treasone fdlcnting, 

ASSYSE. 

Lawrence Symson burgcs of Ediiiburgli, John Gilbert gold- 
snitth, Thomas Ewing goldsmyth, Gilbert Scougall, Capt. R«>- 
bcrt Lawder, Robert Ker inert, in Edinburgh, A!e\antler 
Haintie ther, Jolui Watson mert. ihcr, James Forrct tber, Ed- 
ward I.itle men. thcr, William Aiidersone cwidleuiaker, 
Alexf Bruce in Edinburgh, Allan Dickicsgne ther, W" Rae 
cutler, Robert Evict in Mrtoun. 



• * Sir Ludovick Stcuart of KirVliill, Advocate, his CoUectionet, 
' Stc. ex munuscriplii Robcrti Mylne.' MS. Advoeatct Library, 
p. 1\. Thetr is ;inoihcr MS. copy of Sir L- Sieoan'* Collection 
in the Advocaiei Libnry, but this it by far die niou coireet.-^- 
Tlio Itceordt of Justiciary, fiom 10th May, 1J5S, to 2d Marcli, 
15CS, are missing. 

t Henry Yair had been a piicit who had renounced the CaUici- 
Jic religion, and been ajnikuid a leuiner of Lord RuLbvK'i* 
Keith's HUloty, p. 33-t, 
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The (jlfce thy l!ie saiJ Henry YaJr was convict and fyllit 1566 
be ane assyse, of airt and pan assistance) fortificing, supplytiij[, ^^vs/ 
rntilubilioiie, and conccalling of the treison»ble conspiraeie, 
convocatione, and paddcring of mir soveranes leigis, to the 
number of fyvc hundrcth persones, boddin in fear of wear, 
aheweill in sccreit armour as with jack'), steill Iwnnetes, gunes, 
nisiolcts, swords, butlers, Jedbiirgh staves, halberts, and others 
waipons invasive, and entering thcrewitli ircasonablie win yr 
Majesties pallicc of Hallyruidhous, purposUe to have put vio* 
lent hands in our soverane Ladyes itiaist nobiU pcrsonc, haldcn 
and dcmaiieit the samyne at y, pleasure; and slcklyke, to have 
slanc or otherwise deinaneit as they thowght expedient, the 
Lords of Wr Hicnw Secreit Counsall and Se^iione, and others 
hir ministers and olSciars being within hir palhee, and in her 
service for the lymc, and that upon the nynth day of March 
last bypa(.t, under silence of night, at aught houres at even, 
or y»by, it being the tyme of parlia' current j and for perform- 
ing this yr maist wicked and ungodlie purpose, they then main 
tccasomblic rushit and cnterit within yr said pallace, tuilec the 
samen at y own hand, refi the keys thcirof fi-a tlie porters, 
closil the yeti§, and made themselves as principalis and niais- 
ters yintill, our sovcrane Lady being for the lymcjin her 
maist secreit chamber yof att hir qnirmes, having na feir nor 
drcidor of hir siihjerls, to whom hir Grace at all tymcs hade 
been maist beneficiall, guid, and merciful, and yr maist crew- 
allic, with drawin swords, whingers, bended pi&tolls, and others 
vraponcs iiivasivC) per&ewit and invaidit umqll secrctnr Djvid 
Riccio, lur Hienes f.iniajliiar scrvaiiil, yn in com panic wit bin 
hir }licnes chiilnter forsaid, and slew him treasunablie and 
unmcrciiullie, in presence of our said sovcrane, and pat violent 
hands ill our sovcrane J-adyes maist nubiil pcrsone, in defencB 
and saiftie oil' the s.iid umqIIUavid, held, detainti, and pressit^ 
ihe samen maist awfullie and trca30nablie> till tliey had com- 
itit yt said slaughter in hir presence, as said is, hir Majestie 
being llicn great v 1th chyld, givcan to hir Kicnes occasioun, 
throw dreailor ami displeasure slic consaveit be the sigh: of 
the cikI crcwall sLmghtcr, and maiwr yof, and he the detain- 
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15tr6 ingMi-JthrUtingoTliir nwn pmonc ia violent ntiinnWi Mid 
^"""^ ttt to p«Tt with hir btrtK, and immedinrelie tlietiifter scirchtt 
and sought th« ids LoriU, ministers, and olfieiani, beiri" with- 
in the »td pnllKCi tn hnvc sUtne them, end swx tind dnnv, 
had uot b«in the pleasure of God they eRcnpii, aiul »n lecmg 
themtelvn di42p|>»;rn<'t 'i }" behiiife throiij^h ji ev^itioun, at 
;fr pleasnrc, in tmsnn^ible maner dctainit and beld captive ibc 
resuncni Lord*, minister*, and o!^ci;trs within the laid piHice> 
&a the said hour at xughl while liu liours after midnight ye 
samen night, continu3liy> upon sc-t pnrposci provbioun, ondf 
foinhowght follony. 

li^m. For airt and piirt of the uiilcmm and treaionahle 
w:)rding and halding in cjpuvilic, with convocation foresaid, 
boding in feir of weir, as said U, be himsclfc, and uthcrt hra 
complices, of our soverinc Ladycs maist noble pcrsone, with- 
in her «aid cbalnier rf' hir pallice of Halyrudbom forsaid, inrj- 
mediatelie and continuaUie frae the committing of the said 
crcwall treaionable shughter qike wcs at tlte lyine fortaid, to 
the space of fourty-aiighi hours nixt therafter, trcatonablie 
and maist aufulUe sloping hir Hiencs to me hir libertic in the 
nuranctymc} lykeas atsoe, she had bein haldcn be ibcm in 
prisooe as yii, had not bein that, be tiie prOT-ision of God, she 
thcrfbr fled and delyverit hirselfe furth of ther handi, in maist 
jober and quy«t maner, under silence of night, and witli grcal 
hazart of hir lyfe, past to the castctl of Dumbar for vaiftic of 
hir lyfe, upon set purpose, provitioun, and foinhought fel- 
lony : And thcirforc dome wat given and pronuncit be the 
month of the Dempster of the sd court, att command of tlie 
sd Juetice D^'piit, that the sd Hi-ndrle sould be hangit whils 
he were deid, drawin, quarterii, and deraaiiteit, as ane traitor, 
ind all liif mDVeuble and unmove^hle, huds, hereiadgei, a- 
lenti, uAn, oHices, steiding;!, puisessioun^, and uthers what* 
Gomevor, to be forfaltit and eacheat to our ^Soveranc, to be usi- 
»d ihd di«iTOncd be hir Majestic ai hir pleasure*.' 



« P. 
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In the Appendix to Keith's HisloricaJ Collcct!(m, the fol- 1.568 
lowing clrcumttancv is meniioned mlatlve to th« murder of ^'"^^ 
Htccio. When Mary rcproachci Darnl*y irich the audacious 
insult which had been ofTcrcd to licf) be juitifKNl liiinself by 
saying, that, since Riccio grevf into favour with her Majesty* 
he (Darnley) was neither regaidcd, nor cntcitained, nor trust- 
ed by her, tn the wonted manner; for before that, she used 
to cxMnc into hia chutriber, ioid pass the lime with him, which 
now she had not done of a long while; that when he went 
in to her majesty's chambc!-, she generally lud Riccio there 
at a third person, and with whom she nseil 10 play at cards, 
alter supper, till one or two in the morning. And he aslced 
what fauli he had coanmitted, uiat failing had corntc upon 
him, thai she treated htm -with such ditdain? Ilic Queen re\)li- 
cd, ' That it was not a j;emlewonian'» duty to conio to her hos- 
' baiKl'f chamber, but raiher the hiisbnnd to come \n ihe wife's • 
And thac for this outrage which he had comntitted, she ihould 
be his wife no longer, nor lie with him any more: nor would 
she rett contented till he had m forrawful a h^^rt as she fcU 
at ih^it moment. 

On the neit Yn^h\> however, which was Sunday the l(hh, 
the Queen being still a close prUor.er in her own palace, had 
occa.'^iun to »jolc njimlcyj and after lowg rotonJiig bilwten 
them the consmtctl tlut he &hauld come to her diainber, and 
pass the night. When he wvni dotvn nairs. hrtold the Earl 
of Morton and Lord Kuihven of what had passed betvrcen ilie 
Queen and him; he then went to hit chainher for x wiiile, 
ind .... frUfaaaslrrp! OnecfhisatiendoiWscndca- 
vo«red» bill in vain, to awake him, and he enjoyed hi* rt^KHe 
till six in the morning. When Uaniley awakffd, Ixird Ktitb* 
TCtfWho had lU-pt in an adjoining chamber, sncerit\gly asked 
hJm,Wliy he did not keep his promise with the Quccnf and ur^- 
derstanding thst the former meant still to go up to her Majesty's 
chsmher, he said, < I trust she sliall serve you * in the morning, 
u yxra did her at night.' Daridey went up however, and 



• Kekhv n^n. Appendix, p. 123, l'.'8. 
9H 
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li>66 being nskcJ by llic Queen, What became of hun last night? 
^''*'*^ lie answered, He hail fallen draii ntlgrp. He thoti ofTered 

to lie down beside her, bul she declared, tliit, if be by down, 

she would inscautly get out of beil. 



No. rv. 

Con/esiion of tie TjiihJ of O'-miitont wAo -was extctiiti fvx 
the Murder of Darnlci/.* 

M the Castell of l^hiburg/i, the nth of Dee. 1579. 

1J73 Thcqlke day John Brand minister ni HMIyruidhuu^ 1>'>"E 
^"^■^ send tu John Ormistoune to give hioi comfort be ihc prominf 
of Cod's word ofierit to sinners, and alsiva to requyrc the said 
laird to glorilie Cod in shawiug of the trewth, &c>', after lang 
confercncf^i and prayers; made, aboue the space of anc hour, 
or ihclrby, the said John Brand minister said unto himi Sir, 
Tliough I am trewlie periwadii that the haill trewth ye have 
sh-iwen me of this matter, yit, because divers .ind greater 
doubts are passit of you, ni:d alse the nieinorie of nieo are 
hot weak, thcirfor, gif yc thought guid, I wald ccrtane of 
they things breifeley thnt you hive spoken were wrytleni wlu 
■aiiiwerit mdklie. For God's sake doe the sament irreit even 
as I siull spcike. j\s I sthall answer imto God, with wbom I 
hope this night to supc, I shall declaire unto you (he hatll, 
•from the beglning unto the end of my pairt. h'irtt, I con- 
fess that the Earlc Botltwell shew the s.imcn wickit dckl unto 
mc, in his awn chalmtr in the Abbey, on Frydjy before the 
*1cid wes done, and rcqnyred mo take pairt with him therein, 
became as he alleagod 1 wPs anc man of activeneu, (:ibcc 
theirfof!) qrc I utterly refuisit, and said, God forbid! bot, 

* Ormiitonc't. trial i^ not to Ll- found in the RtcorJs of Juiti. 
ci^try. His trial and occution ate mentioned in SiMUiswood'^ 
Hi*C. p> 271. The patticu1a:s of hisconlciision coincide vriih thotc 
of .lolm Hay of Tall.i, and John Hepburn, which ue publitbol 
in AndcTiou's Co^.lcftioii9, vol. II, p. 177, ITS. 
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gif it WCTB Upon the field, to fight wiih yoiir I/), tintothc I57S 
i]v;iili, I souM not fcir my »kinn cutting. 'Ilien ihc said Earle ^'"•■^ 
Mid unio me, TiiJshe, Ormintoiinc, ye need not tnVefcir of 
iliis, for the liaill Lords liu« concludit the lamcn in Craig- 
iiiUler, nlL that wes ther witb the Qucin, und mae djtr find 
f.iU with it when it shall be done. After the qltc 1 dej^'attit 
hame to Kniiie*3, Thomcs betn|; some pnrt scilci 1 ljy doun 
in my bed, and lay all Satu^ay therafter for that cause, be> 
leivand that way to have put aff thit evil ho'.ir; and swa I know 
n;i fsrder of it untill Sonday at njght, (]r 1 being jn chnuih^'r 
in thv Blackfrier vrvnd, f^jn^nd in utie be!tit goun, So%n 
Hepbtirnc and Juhn Hay of 'I'ail.i c.iiit<.'unto me, and said tho 
<^udn'i (fi.) and Lui'd« are past u|)c to lie ilu: Kin^, and my 
lAird K siandandat the Blackfi'ier>wyiid>futc, and bids you 
uimeto him incontinent^ whcfel laid my goun from me, aitd 
tuik ane ryding clock) because I bekivii all bad bein wcill 
ahcwche now a^reit, scing tliey had pa&it up to vi&it himi and 
turning at the lir^l, 1 ini^t tlie»;iid I^ailc, fur lie bad come in 
upe anutlier closst; to seik me himiclfc, in my awn chamber, 
:ind yr he fand my causing Hob, i]m he brought with him, 
ami y'after met togidder in the mids of the wynd, wlu tuike 
me agiiiie, and wc ail paait upe to tbc Frcicr yaird, thrQuj;ti 
the slapc, vrhair Pareis and*Archic Bctoun comit and mei u"^ 
and «aid all wes ready prcparit for the setting of the luDt; and 
they all intjuyril how it sould be set toj and, after divc'stt 
speaking*, 1 said, Tjke ane piece of lunt of thric or fouriiicK 
langt and kindle the end of it, nnJ by to the cauld end, ai^d 
it wald bum ^yne to the train, and kwa will blaw up; after the 
qllt, the (Q.) grace pasit hnme to 'i'he Earlc Euihwelle said, 
.Speid, and close all tlic doores, for they bad 19 fits key* of 
the lodging mside, and givin, as ihcy i.iid to me, be him 
that auglit tho housct after the ijlke I d^jpartil iiicomineut, 
and came not nearer, as I ttiall answer bcfuic CJod, nor iluf 
donret and ag I wa* ciiming bamc it strakc ten hours, whcr 
then 1 pasit to James Kaitie's hous, lo avoid fu^pitioun, yt na 
man sould vay I was at the deid doing, for I waii an hour and 
inair in my bed or the blast and crack was. Being imiuyri; 
tcibc »id aiinistcr, gif he Knew ^oi yi the Kijig was utiles- 
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ynjti h^ndiic be mi^ns hjndcS) for it ia cotnonlic spoken h« 
was brought fiifih and wcirreit? Wha anserii. As I sail an- 
swer to my God, I knew nothing but he was bbwin upi i>ttii 
did inquyre the mnyn in.iist dilligentlie at John I kpbunie 
and Jolui Uxy, an^l ^U that turreit behind me, wha swore un- 
to ni€, ihey never knew nae utlicr thing bol he was bUw'iu up; 
nnJ swa I tlunk it was ane work done be God for ihc pimisb- 
nienl of money wickit men, wUairof I im ane, and inc great 
liner before God, for the qike 1 ask God nDcrcy- 

Thitilly, Being requyril, gif he knew na fardcr hereafter? 
ansrii, At the pasche yaf ler, when the bruite began lo ryM 
upon us, and all cryit, anc vengancc upon them that slew 
the King! it pritkit my consciente, and 1 tome lo the Earl« 
BothwcU in hii chamber, and said to Mm, What dcnll is 
this now, my Lord, yi every body suspettis you of ihii dcid, 
nnd cryes, ane vcngince for the amciil and for or i» other 
Bpokcn of bot yow? Aneacher thing yow »:iid to aw: WIu 
tinuic, ( sail let you sic suoic thing that I had for met wli:t 
then let me sie anc contiact sulwcryvit be four or fyvc hand- 
wrinii wbilke he affirmic to me was iho tubscripiion of the 
Earle HuntUc, Ar;^!! sccreE^ir, and Sr Jamc) lialfour, und 
alleaged many mac promisii, wha watd assist, or be were put 
ett and yaficr read the said contract, qlk, as I remember, con- 
tcinic thir words, in effect, Th;ii| for samikle it wis thought 
expedient and maist profitable for tin; commoun wealth, be Ui« 
haill Nohilitie and Lords undersubstryvandi that stck uie 
youiig fooll and proud tirrane soidd not reigne nor bc.ir rul^ 
over [licmi and that ijr diverse causes; and theirfor, that the 
baill lud condudit that he sould be put off by ane way or 
titber, and whosoever sould take the deid in lund, to do it) 
they sould defend and fortitie ss themselves, for it sould be 
cvcryane's action, rccknit and haiden done be (hcmselvesiwitilk 
writting.as the satdE/irle eheiv unto me,wudewysit be Sr James 
Balfiiiir, subscryvit be them iiU anc <juartur of w)c year be- 
fore the deid was donet after the whiik I never spake to tlie 
(aid Karle of it whill the day he gate his atsyse, wbaire the 
(aid liarle ttanding at the harr, Itiikingdoun sad lyke, I plukil 
on hiiu itnd iMid, Tyv, vay liqrdl what dciTcil is \\m j^ve arc 
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doeaodf Your Face ihovt whut ye are: hald up yoin- £>ce, for l»7t 
Cod'i K«ike, and luik« blytbliet ye miglit luiko sun aod j-ou ^''vO 
were gRngand to lh« deid: AUc«l and wo wortb them that 
ffv«r dcvy«)l tr! I irow it uU gnrr us all murncl — whii ansrii 
me, H»d tout tonguei 1 wald not yet it wer toe do: I hiiv« 
ane airt gaite fra it> came as it ma^, and yt y« will kiuw be- 
lyve, &c. 

Fonler, the tymc when my brother was hurt be the Latrd 
of Sclford, word came to me iirst thut thiry wet sbne, and 
then yr came an« biil from them, and knid they wer onley bmtr 
and waid not die; but ane thing did them more evill thcatlieir 
liurting, to wttt, that ane commounc bruite wu riieti, thu I 
wu at tbe King'i slaughter, aiid ibcirfor deurit oke to get 
rume guid way lo purge mysulfe; lei it pau na hrder, or «Ue 
ye have done with it; ijlk bill I luikc and gate to the Earla 
Bothwellt wba tuiko it and gave it to rhc Quein, and ihe tuike 
it and read it, and gave it to the Earl* Hiuillie, yi preient, 
wlia read it, and y'afier turnic unto mt, nnd turnit her back 
and gave creinge with hei shoulder, and panit away and »pake 
nothing to oiv. This la tbe hail! thing that I kiuw, either 
befor or ihciraftcr, as I tball Ansucr to my God, with whom 
I hope to supQ. After the (}'1e being tnquyrcd, Gifc ever the 
Qucin spake 10 me of it at any tymc, or gif he knew ivhat wet 
the Queens mynd into it? ansrit. As I shall ansuer to God 
shoe never spake to me nor I to h>r of it, nor I knaw naihing 
of hir part but as my Lord Bothwell shew met for 1 will not 
apeike bot the trewih for all the gold of the earlli, cj'k I desyrc 
yow, guid miniEtcr, bear record hearof as ye have wiitten* 
q^k 1 pray yow road over to me: Let me also see itt q'k I did 
before Arclid Dowglass constabiU of the ca&tell, and George 
Towers of Bri^lo, wilh udicrs divers genlleiiien aod servanu 
being in the chamber; <j'k being done, he said, for God'i 
saike, sit down and iway for nic, for I have bein are grdt 
•inner uihcrwyse, for tlic ij'k my God this day punislies mei 
for of all men one the esrth I have bein ane of the prouddest 
and high myndii, and raaist tilthic of my body, abusying the 
tame dyvers uayejt, bul specially I have shed innocent blood 
of auc M^clucI l^uoter with my ovro lisads; Alace thelrforl 
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became th« said Miclizel having ine lyeing upon my lack, 
Iiaveing ane furk in bis band, inyght bivc shyDc me gif bo 
pleaiitf and did it not, qlk of all things maist grieves my cou- 
science: AUwa in n raige I hangit a poor imn for ane liorse; 
with mony uther wickJt dcid»; for the q'lc I a^Ite my God 
mercy, for its not mervell I have bcin vrickil, for tbc vrickit 
companic Uui ever I have bein in, bot tpcciallic within tbir 
Scavcn years bypast, cj'k I uever snw twa giiid oicn or anc 
guid dciU, bot ail kind of wickedness} and yit niy God waU 
not sulTcr me to be lost, and hes drawee mc from them as 
out of hell, and hes given nie Ica&ur :ind space, with guid coin- 
panie, to repent, for the q'k I thank him, ti'ii/ it aaitrit that 
J am aneof kis elect, 4'C- 

■ 'lUir words, with mony mae, cryand contintially unto his 
Cod even to the very end, cryand. My Lord Jetus! Sweit 
Jesus, have mercy upon me, as you have liad upon uther sin- 
t-vTs! in sick sort, y' he vras, to the appearance of inan> ane 
uf the maist penetent sinners that hes been s>:in this lang tyoie, 
and may be conipiit ane example of God's mercies to ail pe« 
nctcnt siuuers.' 4 

']'hc autheiitick coppie of this I receaved fram Mr. Rid 
Skene, sone to umqil Mr. John Skene, siinie lyme clerk of 
(Ouiitali, whilke nes amang his utnq>l father's papers. 



No.V. 



Trial of the Earl of Morloitn, for the Murder of Daruleif. 

* Monoun his forfaltrie. 
l.'jSl Curia Justiciarie S. D. N. regis tenia ct inchoata in prcto- 
'-'wJ jio burgi dc Edinburgh, piimo die mensis Junii, anno DnI 
inillcsiniij (]uingentc&imo octuagcsimo prime, per honorabilcs 
ct discrctos viros Jacobum Siriviling dc Ktir miliiem, ct ma- 
gislrum Joaiinem GiMhamc just!ci;irigs in hac parte per com- 
mi^sionem S.D.K, regis, ."^c Unorum ejus secret! concilii spcr 
cialiier conslituti ad eOccium subscriprum sectis vocatis^ ct ci^ 
ria Icgittime aiHrmaia, &c. 

• 5. L. Steuatl's Coll. p. 72, 
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Jacobus Com«s de Monouo, Dot dc Dillccith, Sec. accu- I5S1 
wtus callumnbtm dc arte, parte, prescicntu, conseUlionci et ^-"""^ 
non rcieuationc proditoric munhure quondam nobilissimi et 
cliarU&imi Heorici icgis Scotorum, patm S. D. N. Ri.'gis Ja- 
cob) sexti. 

Nomina assisae elect jurat €t admits super prcfato Jacob* 
Coinite de Mortoun, &c. viz. 

Colintis Comes Ergndle, Joannes Comes de Montrois, An- 
flreas Come* de Rothe», Jacobus Cojnea do Clencairnc, Hnpo 
Comes dc Eglintoun, Alexander Comes dc .Suihcrland, Jmn* 
ncs Dns de Maxwell, Georgius Dns de Seytoun, Jacobus Dus 
Ogilvir, Jacobus Dns Inncrmailhe, Hugo Una Somerrell, 
Alexander Magister de Levingstoun, Alexander Mr dc EI- 
phinpioun, Joannes Gordoun de Ixjchinvar, Miles, Patrictus 
Hepburne de Wachloun, Patridus Learmonili de Dersie, 
Miles, Willielmiis Livingitoun de Kilsyth, Miles. 

The whillc day tlie said James Earic of Moriotm being in* 
dyttit and accusitt that, in the moncths of Januarii and Fcbrii, 
in the ycir of God 1566 yeiris, he, accompuiiii with James* 
some tyme Enrlc Bolhwell, Jam«s Ormistoun some tymc of 
that like, Robcit, filias Hob Ormistoun, his father brother, 
John Hay some tyme of Tallo, younper, John Ilcpbuinc» 
rallit John of Bowtoun, and divers others his complice!* 
craftetie aiid sccrctlle conspint among them selves, consul'Ji, 
treatit, devysit, and maliciously condudit the maist shame- 
ful, detestable, and nnnatural munhcr and patricide of oiir 
soverane Lords umi^U dearest fithcr, Henry Kiiig of Scott^, 
iaufiiU spouse for the tyme to his Hienes's dc^e^t mother, Mi- 
ry, then Qnein of ScotlamI, and that within the burgh of Ed"", 
p.itlice of Hallyniidhouse, and utliers places therabout; snd 
to the end he myghi bviiig his wicked, SUltie, and cxcaabiU 
altc-mpt :it bftirr to pan, be with the remanent pcrsount a- 
ioirnamcd, be tlieoueUes, yr servants, complices, and otherj. 
In yr namer, of their cavraciag command, hounding, sending 
partaking, aitihlanceand ratib:ibitione, upon the ttnlh djiy of 
ihctJntoiicthof Fcberwnr 15C6 yean, aiiwa hours after mid* 
night, «r therby, coaie- to the lo.tgcing be^yd? the Kirk, it( 
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Feild, within ihfl saiJ burgh of Edr, wher our id iOwenne 
Loxdi uni<|lt <li.'arcit tiihcT wa» lodgit for the tyine, ind ther 
be way of hamcsukin, twigancie, and fuiith^wght firtlonict 
maist vjlelie, tmmcrcifuUie, and trea^onnbliCi s)rw and mur- 
therit him, with Wm Taylioiir and Andro Mnk.ige, hi* ciitN* 
Cularis, whtn at tliey, buriet in slep, vire tukejnd the nrghti 
rest, brunt his haill lodgcing forwid, and raised the simen ifl 
the aire be force of gun pouider, qlke a tyilc afore wa* pbtcit 
•nd iniput be him iind his forsaidi muter the grund, and ango* 
Ur stands, and wirhin the voliiii) laich and derne jiairts and 
■nd ilac«s y'of, to that eRect, and rich:, swa he with the re- 
manent pcrsouns aforniiaiic, marrowis of his miKlieife, bc 
tlicmsclt es, yr »erv4ni«, complices, and mhers, in yr names 
of their causing, command, htinding, tending, ami airt and 
pcriaking, asaitiance, and ratibibiiion, at the iyme« foroids, 
respective, gaveijieii" favor, counsall, and help to the perpc* 
traiion of the laid bnrribic crymcs, and ay lin^ync hcs simu- 
late, hid, and conceilltc the samen, in maim treason3bl« and 
■ccreic mancr, and theirihrow had incurric tlie painei of lcts> 
mageillc, and sould have bein punishit theirfor with all ri- 
gcnir, be tiosall of Ufe, laiid^, and guitls, at\d htt exiinciioun 
uf ^me, honour, liiles) and memoHe, confurni lo the liitra 
of this rcalme-, lykeu the remanent pcrsouni afoiin;imrd, hit 
complices and con-tpirators with him in their treasonable trnpi^ 
ciies, were alre-idy tryed and forfaullit for the self nine hj> 
nous and dete«n(b>e crymM, and for the maist part, at they 
could be appmliendit, K^d suSerit malst shameful deid thcirfbr, 
according to y deserving, a> at mair lenth i^ contained in the 
ditlay given in anent the premiANa, with the tatkint and proba- 
tioii:i«pro;^ucit and usitihclrwithiiilki being read .ihcsaidJamei 
F^cof Mortoun, and he anserand yto, denytt the sanien.b* 
rca:)oim whereof the said Justice deputis referrit the samen lo 
the knawledge of the intpieist and asv/se above written, whm 
wes resavii and admitiit in presence of the said Earle, ai>d they 
beinf furih of court rtmnred, and ryply advisit with the otd 
ditray, taikins infallible and maisl "jvidentjwlth tli* probaiiatmt 
prffducit and uiit for veriiieing thcirof, and yfaf:ef inenteraad 
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againe in court, they alt in ano voyce, be the ponunceing of i58l 
the mouth of John Earle of Montrose, chanccllar chol^en be 
the »d a44y«e, fyllit the said JaTiics Earle of Mimomi of airt, 
pain, foirknawledge, and concciling of the treiisonable and an- 
natural murthcrs forsaids; ufier the qlkecoiiviciion, lhe:)aid« 
J usticc-d epulis, be pronuiitiatioun of Atidro I/inJ^ay, D;m- 
sterof the Mid courr, adjuJgJt, and for dome * gave, that the 
said James Earle of Morioun sculd be had to ane gilihet bc- 
sy Je the tncrcat-crose of the sd burgh of Ed"", and ther be 
hangit wtiilc be be deld, and yraftcr drawin, quartcril, and de. 
maneit, as anc traitour; and t^at :dl his bind?, herctage, of- 
fices posseisiones, tackM, Meiding*, cornps, cattell, actiounej, 
deblei, oWigationei, guiils moveable and unmovcable, and 
uthci's whatsomcver whilltis perteuit to hirn, soiild and aught 
apperiainc to our soverane Lord, and to be applyic to his I'lie- 
iMS UsC) be reasono of escheat of forfiultou.-, to b; ii^irukcn, 
lifiit, and di^poiilt, be hii Hiene« ut Im p!eaf;nr; upon the 
qllses premisses, &Ir Robert Crkhtcun of Eliotf, Advoc-tt to 
our soverjne Lord, asked imtrumenti, and acts of Coun.^ 
Ettrafnim ex aaia % curie JkUiidarie amediae, per me Wbi 
Stewart juniorem, nolarium publicum ct clcricum dicte ctiric 
per conimissionem S. D. N. regis antodicl. spcciaKlcr cleetu:a 
ei juratum, &c. lub meb iigao ct ^ubKri^nionc iratiuaUbuf. 

No. VI. 

Expatce of burning a H^iic/i, A. D. 16*9. 

I am indebted for this curious paper -to the polite and o!>. 
liging communication of Mr. ^Villidm Ilenderaon of the Glai>t- 

* The ieutei]ce wit changed to beheading, and he was ptirate- 
ly buried. SpoitiMJi-ood'i Hiit. p. S I k 

t Mr Robert CHcliton of EtUxk (for so it should hivs been «x- 
pre«!iml) and Cluny, was fiilier to the Admirable Ciichir-a, and 
to 8ir Robert CrJchiow of Chiny, wI.o U meolioncd above in the' 
trtd o( the Laird of M'Gre^or. 

X S. L. Sveitait't Collection, p. 69^ 
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1049 house, G1JSC01.V, a Jescciidant of Mr. Logan of BurncaKle, oa 

'-'VNJ whose lands tlic luih^ppy siiBerer lived. The accompi is i 

voiidier of a payment iH:ide by Alex.inder Louddon, factor 

on the estate of Bumcasile, the proprietor being then a minor 

and infjnt. It 1= entered in the factor's books tlius. 




* M.iir for Margarit Dunlioiiic the time schc was in prison, 
* and was put to death, 065 ; 1+ : !■,' 

Count gi^n oat he Alexander Lourlifoit hi Li/kloun, in i/e ^r cf 
y Coo! I6i0 j/eirisjjbr Margril DolliiMiine it BiiriictuieU. 

Iienii in ye Brit, lo Wm. Currie acd Andrew Gr»y for 

the witching o( hif ;e ipfce of 30 difs inde ilk 

day, xxt tliindi: .... xhlibSeofti 

Ircm nuir to Jon Kinked for brad ding of tier - vi lit> Scelt> 

lAait for mai aui (Iriiifc and wjtnc la him apd hla mu iiij tib Scotu 

Miir for (lath to hir . . • . [ij lib Steit* 

Malr for Iw.i tatc trcit - - . _ ilthSooni 

llem mair for ivri irci«> and ye mAitig of them, to the 

wjrkmrn - • . - - iij lib SmK* 

Iltra tn yclmngmaniii HsJingtoun, and fclcliinef him, 

ihric ilollorei i'nr hi* pent, ij - • . lilj Ub xiiii afa 

Item mair lor mcit .inJ drink uid wycie for hit inceninge iii lib Sc«tti 

Item msir fer »nc man and twi horss, for yi [itclieing of 

hlRii and ukrng of him hamc aganc - > il th. Scotli 

M*ir to hir (or ni«it nitd drink ilk ane ixj, liij <h the 

tpncc of nx ila;-ci, it . . - . vi lib ScoKI 

Item m^r to ye twa ofiiceri (or jt fie iUi day %n ihiUine 

aught prnn", i^ .... i Kb S««tt 

Sunima ii iiij KOir xii lib iiiij ih . 

GkilbeTi Lauder. 
Vk. Liutdcr mUaurs. 

Tikio ofthit tliovc writrcn ■inumc twcntie-tciTcn pundit Scoiit ifk the M*d 
umql TMorgiit Diiihuni tisd of het ain. 

SS > 14 : — 
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Adultery, TxUU for, ffom p. ssmo 350. 

Aiti^ntiedd, Thomas, tried for blaspliemy, p. "G'2. 

Andeiion, .lolm, George Clcik and John Ramsay tried for hii mur- 

der, p. 16a 
Appeal, iJca that an appeal lies from die Court of Justiciary to the 

House of Lords, p. J)2, ICO. 
Argyle, Duke of, ihs as Jn&ttcisGcneral on ihc ttial of Stewart of 

Aiicham, p. 316. 
Aigyle, Earl of, sits as Jut.tice.Gcni;raIoii tht uidl of llw Maittr ot 

Forbess, p. 3. 
■ frosccuics Mr. Jolm Siew;ir[ for lea&ing-malcipg, 

p. 137. 
Armstrnng, John, tried for the murder of Sir John Cinnichatl 

p. 1*6. 
Auchoiouty, Charlei, tried forhaiing ccinniiltud treason, by engrav* 

iiig a polilicul priat, p. lO't. 

Balleotine, claims to be tried by jury, p. 132, 

Blair, Alet^tnder, tried lor incut, p. Sli, 

Bhsphcmy, Tliomas Aikenliead tried for, p. ,S62. 

Uordcrs. kwlest stale of llie Scotch aiiJ Eii^ltih, p. )46. 

Hortliwlck, Francis, tried for bU.'phcniy, p. 363. 

Doiliwell, Francis, Eail of, attempts to sei/c the King, p. 40. 

Bolhwell, Jamei, Earl of, preienl at the ir.UTJer of D.irnlcy, p. 1(L 

Campbell of Glsnure, Jamet Stewart tried for hi; miftdcr, p, 215. 
Cukeitil, John, murilcri one of the Lord> of Se«sioi^, p. 17+. 
Carmichaci, Rob<.'rt, tchoolmattcr, tried lor tlii: murder of omt of 

hit scholars, p. 196. 
Catmichael, Sir John of ihit Ilk, Jo':n Armiuong Cried for liit mvf 

der, llfl. 



TWOEX. 

Carnegie, JamM, nf Finhayen, tried for the murder of the Earl 

Sirathmcic, p. 199. 
Cbblie, John, of Dairy, aicii for tlie murdtr of Loid Pnsi<leta 

Lockliart, p. IC>8. 
Clcrlt, George, and John Ramsay, tried for the murder of Jahn An* 

derton, p. 160. 
Clcrgymeiii See Nonjuririg, PnpUl, Prenhi/lerian, Itfttgioji. 
Connaohar, John, tried foi celebrating clande'.line marriage, p. 381. 
Comwall, Archibald, iricd for attempting to hang up the Kmg'i 

piciuic on the gallows, p. 72. 
Cluichtun, Mr, Andrew, trial r.f, for declining ibe authority of the 

King and Privy Council, p. 76. 

Dsmiley, trifil of Douglass for the murder of. p. 7; and of tlic Earl 

of Monoun for the same, p. SSS. 
Dickson, John, itieJ for piitricidc, p. 145. 
Dnu^'lasE, Archih^ild, PArsm of Gliugow, uiedfor the treuooable 

inurdnr of Hi'ury Ktiig uf Scots, p. 7, 
Douglass, James, Ar.diew Riiiherford tried for his murder, p. 158. 
Dow, tried fur stealing wine, ale. Sic. p. 126, 
Dnimmoiid. Robert, liicd for a der;iniatory libel, p. 127, 
Drjsdale, William, ttii-d for iiici'ii, p, 31-5, 
Dutidas, Robert, of Arniatnn, saves Caniegie of Knlwvcn, p. 213, 

and Mr.; Henderson, p. 333. 

Erst: me. Sir Thomas, and Sir John R^unsay, rellcv* King James 
(It St. Johnston, p, 3-i. 

F'Iconer, John, tried for using false Iceys, p. 128, 

Falconer, Patrick, George dimming nicd for hii murder, p. 1 90, 

Hemirg, John, tried foi dandetous speeches against the Ki«g, p. 

78, 
Tlight, Alexander, tried for insulting the Provost of Cupar, p. 128. 
Forbesi, the Mwier of, tried for high treason, p. I. 
Forgery, trial for, p. 317. 
Fornicatioi), trial for, p. 359. 
Trascr, Captain Simon (Lord Lovat) tried for high ncMcn, lapp, 

&c. p. 90. 
Fraier, Chailej, Lord, tried for high trcaion, p, tS. 
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fracr, John, tried for adulurjr. p. 35& 



GardeiiB. brcakiog of, p. 31S. 

GiUc^piCi Jolin, anJ i>ciicis, iiitnl for themurte- of Mujor Menxics, 

p. 183. 
Cowrie, genealogical anecJoics of the family oft p. IS. 
Cowilc, Jobn, Eur' of, tried for conipittni; to niurder the King, 

p. 23. 
Cowrie, John, Eatl of, obtains a supeneUerc, or prnooal protccitoa 

ffom arreit. p. il". 
Cowrie, William, EmI of, seiies King Jatne*, p. 40t 
Craliam, John, a Lutd of Session, murdeicd bj Sir Jnmet SaodU 

hnds, p. 174. 
Ctay, James, tried for the raiirder of Arcbibald i/tamy, p. l&fc 
Gray, llic Master of, CbaiiccUor of ijie Jury who sat opon Aielii* 

b>ld Doughis, p. 1'2: genr^logical anecdotes of his laniily, p. iSi 

assaulu King .lames in the pabce of Falkland, p. 41. 
Green, Captain Thomas, and his new, tried fcr piracy, p. 2(9. 
Cnthri«i John, ttit-J fur aJdiery, p. iSl. 

Hititly, Margaret, tiled for ydultcry, p. SSf. 
Hamilton, family of, next heirs to the Crown, p. 47< 
Hamilion, Sir Thomas, King"* AdTOcati-, p. 23, G9, 72. 
Henderson, Mr. George, mcTcli*i«'» trial for furgerj-, p. SI7- 
Home, of Spot, tried und acquitted for ibe marder oi Oarale^, 
p. li. 

Impostor of Bargarran, p. >\05. 

incett, TiLils for, ftom p. 342 to 3S<X 

Johnston, Agnct, uied for the murder of - . Lamb, a diilJ, 

p. I2ti. 
Jury, trial by, the v^ioiii attacks made opon it, from p. 134 to p. 

13S, 199i priviltxc of jury vesloied, p. ifUt and abuud, p. S57. 
Justiciary, Court of, ideu that an appeal lies irom this court to the 

House tii Lordi, p. 9S, 1 82. 

Ker, Sir James, tried for celebratiag clandcAiae nutrrbigc, p. 380. 
Lcaiing-making, trials (or, p. U7, H% 



4$8 



INIiEX. 



iockliart, Sir Georj^, Lord Prciidem of lie C<»Drt of SMdon^ 

Cliiiliit of Dairy tried for nmrdcrin^ liim, |>. lUS. 
Logsa of ResraltiE; tits on the trini of Archibald I^ouglat for the 

murder of Damlcy, p. IS; genealogical a HLcJotes of tiii iitmilf, 

p, 15; tried i'ur Cowiie'sccnspiracy, p. Si; hMaimam of Uewon 

agaiiut liiini p. 419. 
Lords of Snsioi), Galbreaihi Graham, and LocUiarti mciicnit 

p. 174. 
I.u>£, Luird of, Laird «f Macgiegor tried for slaughteTing liii frieudft 

p. 113. 

M^ry, Queen, Thomas Seotl and Hrtity Yair tried for keeping ber 

a prisoner, p. t20. 
Mitcdonald, Arcliibald, of. Barrlsdale, tried » attaimed of higii tm- 

sor, p. 113. 
M.'Cgie'gDr, L;iird of, tried for slaughtering llic Luril of Luai 

fiiends, p. liih 
Macgregor, Malcohn, tried for the murder of Ii^in Stewart, p. 258. 
Matrgtegor, I'airick Roy. tried for a minobcr of crimes, p. 153, 
ManiaRc, clandestine celebration cf, p. 380, 381. 
Mass, trials fot saying, p. 3GH, 377. 
M:tciver and Macallum, uiud for the fraudulent deitioyjng of ahlpi, 

p. S04. 
Mjtlcod, Mrs. tried for forgery, p. 317. 
iAeDiict, Major, .lobn Giilc^pie and oOieis tried for hii murder, 

p. 183. 
MrTlotio, Earl of, concerned in the murJer of Datnlcy. p. Rt urines 

King James, p. 3?; tried for the murder of Damley, 430, 
Mowbray, David, tried for miouU within burgh, p. 2Gk 
MoVi'btay, Francis, doom piunoiuiced over his dead body, p. 74v 
Mulder, ttlali for, p. UG, 149, l53, ISfi, 158, ItiOi IMi 16S, 

17';. 1S3, 190. 199, 215, 956. 
Murdoch, John, tried for adultery, p. .'i'7. 
Murray. Ardiiktld, James Gray tried for his mnnler. p. 1C+ 
Niven, .lolm, tried for leading-ma king agaimi llic Dulie cf Albany 

and york, p. 142. 
Nonjaring clcrgymco, trials of, 381, SS6, 

Ogilvie, the Jeitiit, lus mnarlu upoaCieiDob of £iiiBbur;;fa viMt 



as.'Kiolted King Jamej in ihc Tolbooth, p. 42i his trial for saying 
of mass, aclcncnvledgtng die PapiU jurii^ictJoni decUmng to tin- 
swer questions put to him by the Privy Council, &c. p. 369. 
Ormisione, Lain! of, his coafession when executed for ihe muixlcr 
of Daioley, p. ii6. 

Papist, p. 40, 270, 360, 377. 

P^ricide, Jnlin DicksoD tried for, p, US. 

Piiacy, trials for, p. 279, 29+. 

Piuratorie, Leon;iT<Jo, tiicd for shooting itnd muimiDg John Simp* 

son, claims to be tried by jury. 128. 
Poieret, Ellas, John MutUr of Tarbett. and Others, tiled for hi* 

murder, p. 175. 
pKsbyteiian clergymen, their iteal against carnal impurities, and 

agiinat witchcraft, p, 3+S, 39+, 377. 
Prescription of crimes established, p. 25S. 
Print, political, Mr. John Thom.<.on »nd Chai]» Auchtnouty, tried 

for catistng one to be engraved, p. lO-k 

I 

Ramsay, John and George Cleilc, tried for the murder of John An- 
derson, p. 160. 

Ramsfty, Sir John, and Sir Thnmai Crsklne, relieve the KJng at 
St. Johnicon. p. 3^ 

Religion, crimes against, 362, 369, 377, 390, 381, 38S. 

Kioi; see T^imult. 

Robertson, Patrick, uiedfor adultery, p. 353. 

Riiis, Tlioinas, tried for publisliing at Oxford a pasquinade a^iiut 
the Scots, p. SO, 

Ruiherfoord, Andrew, tried for the mardfr of Jamct Drnigbo, 
p. 153. 

Rathven, Mr. Alexander, tiied for conspiring to muider tb« Kin^, 
p. 23. 

SaniilandK, fiir .l^met, leliCTCi the King, p. il; murder: x t.orJ of 
SMtion, p. 1 7+: RW the g'fc of it Lady's estate who was buraed 
for witchcraft, SDii. 

Session, Galbrc^:*!, Graham, and I^^liliart, I^rds of, murdt^ied, 

p. IT*. 
Ships, d^*troyInj of, p. ?$t. 
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Skene, S»ma%, Wed for trr^ton, p. 63- 

Surafieldt Pliiltpi remsrkabjc tfltcdotc of litmi p. S7. 

Stewart, Jamet, iriffd for lite niutdiT of Cimpbdl of Gtonire^li 

p. S1J. 

Stewztt, John, Malcolm M«crcgor trlcJ for iMurdcrin^t htm, p. 258, | 
Stewnti Mr. John, tried far Ica^iogcnakiiig aj^ainM tlie Eail of Ar> 

gyle p. IS7. 
Siorcf, James, trird for (be muider of Willium fiTcwarl, p. 199, 
Suathmotc, Earl of, Jamei Carnegie of MiUiavcn tried tvt hit] 

murder, p. 199- 



Tannaliill, Bubani, triW for iiK»«t, p. 3+5. 

Tarbet, John, Master of, t»ied fur the murder of Eiia* Poirel, p. tta. 

Taylor, &Ir. Daniel, and tvcaiy-four other clergymen, bi«d for 

not prtying for King George, p. SS6< 
TeRBnnt Francis, Itied for a seditioot pnu^uinadf, p. G9. 
Theft and fomicatiMi, Died in one iadicmieni, p. S59 
Thomson, Mr. John, tried for Iwving committed tre»on by tngrtct' 

!ag a political piint, p. lOK 
Treawn, triab for, p. 1, 7, S*, 54, 69, 72, ?♦, 76, 78, W, S3, 

8^,90. 104. Its. 
Tumult witbin burgh, Da«iJ Mowbray tried for, p. S6k 

Wallace, Mr. JoJin, tried foi saying ofiKMs p. 577. 
Wccmyss, and Yoimg. claim to be tried by jury, p, 125. 
Wilion. James, tried forintMt, p. Stt. ' 
Witchcr^t, (rials for, from p. SiKi to 40 I. 
Witch, accotupt of eipencei of burning one, p. 433. 

York, Jiimc5. Diike of. sits in Pi ivy Council when Jamn Slcenc 
emiti a rreascmable decbtraiton, p. S.^j John Niven tried for leai- 
ing-maklng against him, p. I'1'2. 

Youog and Wecmyu, ctum tj be tried by jury, p, 123. 

U-^g^^6) lFlNIS.| iT?^^a-^ 



Prlnied by A. N»plcr. l 
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